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No. 1682

IN THE UNITED STATES CIRCUIT

COURT OF APPEALS

FOR THE NINTH CIRCUIT

ERNEST V. COWELL, . „ .

Appellant,

vs.

JOHN S. McMILLIN aud TACOMA & ROCHE HARBOR
LIME COMPANY, a corporation,

Appellees.

Upon Appeal from the United States Circuit Court for

the Western District of Washington,

Northern Division.

REP I^Y BRIEF

The brief of respondent is exceedingly voluminous

and contains so much of repetition that it becomes ex-

tremely difficult to make a succinct and orderly reply

thereto. As in the Court below counsel for respondent

devoted himself, with apparent success, to the effort to



divert the mind of the Court from the real issues and

subject matter of this controversy, so in like manner is

the attempt repeated in the presentation of respondent's

case before this Court by both brief and oral argument.

In the determination of this controversy the Court

will be assisted, after the perusal of the brief of respond-

ent, by a recurrence to the real and only subject matter

of the controversy before it for determination; and this

is a necessary preliminary step to making a reply to the

brief and argument of respondent.

Briefly stated, the following facts lie at the base of

this controversy and are undisputed. The defendant

McMillin from the organization of the Tacoma and

Roche Harbor Lime Company until the commencement

of this action, and at all times during the continuance

thereof, was a member of the board of trustees of the

corporation and was its president and general manager.

The official domicile of the corporation was in the City

of Tacoma, where a majority of its board of trustees at

all times resided, these members having no knowledge of

the business of the corporation except such as they gained

from the defendant McMillin. The business of the cor-

poration as a going concern was transacted entirely at

Roche Harbor on San Juan Island, a hundred miles dis-

tant, and was under the management and control of de-

fendant McMillin as its president and general manager.

In March, 1891, he acquired, in his own name, a license

for the use of a patent machine for making barrel staves,

notwithstanding an essential part of the business of the

corporation managed and conducted by him was the

manufacture of barrels. He likewise entered into a con-

tract with the patentees, by which they agreed to deliver

to him one of these machines and to install and test it

in the stave mill of the defendant company at Roche

Harbor, upon certain terms and conditions, which have



been fully pointed out in our original brief. This ma-

chine was in fact installed and tested in the year 1892,

and was operated to the extent of manufacturing about

33,000 sets of barrel staves before the 10th day of Sep-

tember in that year, upon which date the stave mill of

defendant company, including the barrel macliine in

question, was destroyed by fire. During the installation

and testing of this machine, and for the purpose of

facilitating such test, alterations and improvements were

made in the stave mill of the company at a cost to the

defendant corporation of more than $4,000. Of the staves

manufactured, 29,000 sets were used by the company,

the balance being burned in the fire and charged upon

the company's books to profit and loss. All the expense

of installation and testing this machine was paid by the

defendant corporation and charged upon its books to an

account called " J. S. McMillin Barrel Macliine Account."

The cost of material and labor in the operation of this

machine was paid by the defendant corporation and ulti-

mately carried into its cooperage account. A charge was

thereupon made to the company, as royalty for the use

of this machine in the manufacture of the said staves, of

$2,205, which sum was credited to the said J. S. McMillin

Barrel Machine Account, balancing the items charged

therein, and the excess of $1,365 was thereupon carried

to the personal credit of J. S. McMillin, and represented a

net profit to him, which he subsequently collected and

appropriated to his own use.

Immediately after the fire, without any official action

of his board of trustees, he began the construction of a

new stave mill, and at the same time requested the pat-

entees to manufacture and deliver to him a new machine

in time to be installed in this mill. Subsequently, in

March, 1893, without disclosing to his board of trustees

the facts in relation to the expenses of installing and



testing this machine, or of the royalty charge and the

profit made by him, or the cost of producing staves by

the use of this machine, or the estimated cost of the new

mill, he entered into a contract with the board of trustees

by which he leased the stave mill and agreed to manu-

facture and furnish barrels to the defendant company at

30c j^er barrel, the sole inducement offered to his board

or considered by it being a representation that such price

was 2y2C i^er barrel less than the cost to the company

under its own operation of the stave mill plant.

Thereafter he operated the stave mill plant of the

company and manufactured and sold to it its barrels at

30c per barrel, for a time under the name of J. S. Mc-

Milli-n Mill Company, and later under the guise of the

Staveless Barrel Company, a corporation owned and con-

trolled by him, and reaped a profit therefrom, prior to the

commencement of this action, of approximately $150,000.

During this period he not only conducted and managed

the barrel business, but likewise continued to be the presi-

dent and general manager of the defendant corporation,

invested with full authority and control in the manage-

ment and conduct of its business. During the first six

years of this period, while he was making a large profit

out of the barrel business, the defendant company suf-

fered an annual loss, in excess of the amount of the profit

so made by him.

In 1894 he bought the stock of his fellow-trustees at

a purchase price aggregating about $100,000, and at the

time of completing these purchases was indebted in ex-

cess of $95,000. The stock so purchased was permitted

to stand on the books of the company in the name of

these original trustees, and so continued in large part

until the date of the commencement of this action. He
annually re-elected the same trustees, except that upon

the removal of Masterson, stock was placed in the name



of liis superintendent, for the purpose of (pialifying him,

and he was thereafter elected and continued on the board

until his resignation a few months prior to the commence-

ment of this action.

After purchasing tlie stock of his fellow-trustees, his

first action was to demand of his newly elected board that

they increase his salary from $6,000 to $12,000 per annum,

notwithstanding that the company had lost about $17,000

in each of the two preceding years, and that it had re-

duced all other salaries twenty-five per cent., and not-

withstanding he had admittedly taken over the most im-

portant part of the company's business, which he was

then conducting in his own name and for his own bene-

fit. The salary so fixed in 1895 has been annually re-

'.•eived by the defendant McMillin.

The foregoing statement is merely a naked review

of the important ultimate facts which stand forth undis-

puted in the record in this case. These facts together

with the other facts disclosed by the record, and which

are interwoven in the history of the transactions of Mc-

Millin and of the defendant corporation, constitute the

sole subject matter of this controversy,' and upon these

facts the only questions presented to this Court for its

determination are:

First: Is McMillin bound in equity to respond to

the defendant corporation at the suit of a minority stock-

holder for the profits so made by him in the operation of

the company's stave mill plant!

Second: Is McMillin likewise bound to respond in

equity for the excess salary exacted and obtained by him

from the board of trustees elected and continued in of-

fice by him after his purchase of their stock?

Third : Will equity require McMillin to turn over to

the corporation the fruits of these illicit gains in money



or in the stock acquired by him throngh the use of such

gains f

These are the questions, the sole questions, for the

determination of this Court. Every other question

which has been injected into this controversy is apart

from the issue. It is no doubt a part of the essence of

human cowardice that the wrongdoer when pursued shall

cry aloud, "Stop thief." Human weakness has always

been prone to defend itself when accused by counter-

charging the accuser. In the introduction of the proofs

in this case and in brief and oral argument, the policy

has been persistently pursued by resj^ondent of direct-

ing the attention of the Court to matters not involved in

the essence of this controversy, the only purpose of which

could be to create a false atmosphere and direct the

mind away from the real issues. In order that this Court

may not be misled thereby, some brief reference must

be made to such portions of respondent's brief, notwith-

standing their actual immateriality.

THE COMPLAINT.

Many pages of respondent's brief are devoted to the

complaint in this action. The Court will bear in mind

that this is a suit brought by a minority stockholder to

recover for wrongs alleged to have been committed

against the defendant corporation by its president and

general manager. It was so brought because the defend-

ant company has been under the domination and control

of its president and general manager, as its majority

stockholder, since December, 1894. Thus controlled, the

corporation is helpless to protect itself, and the real suf-

ferers are these minority stockholders. Throughout the

years intervening before the commencement of this ac-

tion, they were denied representation upon the board, and



were likewise denied access to the means of information

which would unfold the facts disclosed by the }3roofs in

this case. In framing his bill the complainant was com-

pelled to rely for his sources of information chiefly upon

the facts gleaned from an hour's conversation with the

former superintendent after he had severed his employ-

ment with the company. The bill of complaint was, there-

fore, necessarily in large measure a bill of discovery. It

was not essential that the bill should be accurate in the

details of its statements. All that was necessary was

that it should be sufficient to invoke the power of the

chancellor and afford an opportunity for taking the tes-

timony before his master. Indeed, many of the facts

were never disclosed until access was had to the records,

correspondence and books of the defendants McMillin

and the Lime Company. That some errors should appear

in minor details was inevitable, but the essential facts

which constitute the basis of this action have been abun-

dantly proven, and substantially in accordance with the

averments of the complaint.

Respondent criticises paragraph two of the com-

plaint because it avers that shortly after the organization

of defendant company complainant's father "subscribed

and paid for 309 shares of the capital stock of the re-

spondent corporation." Technically, the word "sub-

scribed" is perhaps inaccurately used, if considered in

the sense of an original subscription, but that was not

the intention of the pleader. The only purpose was to

show that the minority stock rejjresented in the prosecu-

tion of this action was acquired by the interests now
complaining prior to the acts complained of. A part

of the 309 shares was acquired in 1887 in the name of

Mr. Davis, one of the members of the firm of Davis &
Cowell, and the balance acquired in the name of Henry

Cowell early in the year 1889. The first acts complained
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of did not occur until about the beginning of tlie year

1891.

The facts charged in paragraph four of the com-

plaint are literally true, but they are material only for

the purpose of showing the relation of McMillin to the

defendant corporation.

In commenting upon paragraph five of the bill, re-

spondent says that "it alleges the payment by respond-

ent of $35,000 in dividends from 1888 to 1892, tvhich is

true." This is an error in the bill, since, as disclosed by

the evidence, up to that time and for ten years thereafter

two dividends only had been declared, one for ten per

cent, and one for fifteen per cent. Respondent well knew

this fact and it is not easy to escape the conclusion that

he was willing to lead the Court into an error in respect

thereto.

In paragraph six there are minor but immaterial in-

accuracies, such, for example, as that the agreement be-

tween McMillin and the Waterman-Chapman Barrel Ma-

chine Company was entered into in the year 1892, the

fact disclosed by the evidence being that it was entered

into in March, 1891.

In paragraph seven of the complaint it is alleged

that McMillin acquired the stock of his co-trustees in

1893, whereas the fact established by the proofs is that

he purchased it in the year 1894. In paragraph nine of

the complaint it is alleged that the mill burned in Sep-

tember, 1893, whereas it burned in September, 1892.

The foregoing are the inaccuracies in the complaint

to which respondent has seen fit to call attention and upon

which he dwells in his brief.

Bitter accusation has been made, both in brief and

oral argument, because of the averment, made upon in-

formation and belief, in paragraph sixteen of the com-



plaint, to the effect that McMillin used certain vessels of

the defendant corporation for his private purposes, and

"sold large quantities of rock to smelters," etc., for

which he failed to account to the corporation. The first

allegation was fully proven; as to the latter allegation,

counsel for complainant were unable to j^rocure what

they believed to be sufficient proof thereof, and frankly

so stated of record early in the progress of the trial of

the cause. There was, therefore, no occasion for the

defendant to disprove it.

Criticism is also made of paragraph nineteen of the

bill of complaint. This paragraph was inserted in the bill

as a basis for a preliminary injunction, so that the prop-

erty of the corporation, as well as the stock in contro-

versy, might be held in statu quo pending this litigation.

Upon the ruling of the Court at the preliminary hearing,

instead of a receiver being appointed to preserve the

property and the assets of the defendant corporation,

and to prosecute such actions as were necessary to make

restitution to it for the wrongs committed against it by

its president and general manager, a preliminary injunc-

tion was issued to retain the status quo of its property,

and the burden was cast upon the minority stockholder

to prosecute the action for redress. The case was re-

ferred to the master for the purpose of taking testimony,

and it is not material to the determination of the ques-

tions now before the Court whether the averments of

paragraph nineteen were true in point of fact or not.

It is pertinent to say, however, that Mr. Shultz testified

that McMillin had discussed with him the matter of ne-

gotiations for the sale of all the property of the corpora-

tion and had claimed to him that as holder of the ma-

jority of the capital stock he had such right. (See Testi-

mony of Shultz, Record, p. 526.) It is admitted that

defendant McMillin was in negotiation for a sale with
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parties whose purpose it is claimed was to convert the

plant of the defendant company into the cement busi-

ness and to use its lime and products for carrying on

that business. Wliile defendant testified that his nego-

tiations only involved the sale of his majority stock of

the defendant company and of the stock of the Staveless

Barrel Company, yet he further testified that the parties

so negotiating intended to establish a five million dollar

plant. The complainant, having learned that joarties

were negotiating for purchase with McMillin for the pur-

pose of conducting an entirely diiferent business, and

one which would involve a capital fifty times as great as

the authorized capital stock of the defendant corpora-

tion, the only legitimate inference to be drawn by him at

the time of the commencement of this action was that an

attempt was being made to sell the entire property, with-

out which such a scheme could not have been legally car-

ried into execution.

In the foregoing review of that portion of respond-

ent's brief devoted to the discussion of the complaint no

attempt has been made to review the discussion of facts

contained in the brief, for the reason that they are re-

iterated in other portions of the brief and will be here-

after considered.

Much has been said by respondent, in brief and ar-

gument, in criticism of the prayer of the complaint. The

prayer, as is usual and proper in equitable actions of this

character, seeks cumulative and alternative relief and

concludes by the general prayer with which all equitable

actions are concluded.

In paragraph two it prays an injunction against de-

fendant McMillin restraining him from transferring or

placing beyond the jurisdiction of the Court "the shares

of stock of the defendant corporation purchased or other-
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wise acquired by him since the first day of January,

1893." It will be apparent to the Court that without

such relief, both preliminary and final, the fruits of the

action might have been unavailing, and hence the prayer

was in every respect a proper one.

Paragraph three prayed the appointment of a re-

ceiver to take possession of the property during the pend-

ency of the action, and that the defendant company be

required to turn over all books, accounts, contracts, cor-

respondence and papers of every kind to such receiver,

and that he be authorized to bring any action directed by

the Court against the defendant McMillin or the Stave-

less Barrel Company. This alternative prayer was in-

serted in the bill because it was impossible for complain-

ant to determine in advance whether the necessary docu-

mentary and other evidence could be obtained for the suc-

cessful prosecution of the action by the complainant.

Upon the preliminary hearing the application was pre-

sented to the Court upon this sole ground, and upon

notice and appearance by defendants, and the Court then

ordered and directed that defendants afford complainant

full access to all books, accounts, contracts, correspond-

ence and papers, and that unless defendants comiDlied

therewith, the application for the appointment of a re-

ceiver might be renewed. Defendants thereupon, in open

Court, consented to comply with said order and no oc-

casion thereafter arose to present or urge this portion

of the prayer of the complaint.

Paragraphs four and five of the prayer sought in

alternative forms the appropriate and necessary relief

which should be granted upon the successful issue of this

cause, unless the Court from the preliminary proofs had

found it necessary to appoint a receiver and direct the

prosecution of the appropriate action by such receiver.
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Paragraph six of the prayer, contrary to the re-

peated declarations of the respondent in brief and argu-

ment, expressly prays that the lease and contract for the

sale of barrels to defendant corporation be declared null

and void.

Paragraph seven of the prayer adverts to the alter-

native of the appointment of a receiver, and was simply

intended to cover such contingencies as might arise in

the event of such appointment. Not being advised as to

the true condition of the affairs of the defendant corpor-

ation, it was a perfectly proper precautionary provision

to insert in the prayer of the complaint, as, under cir-

cumstances which might have been disclosed by the evi-

dence, the relief not only could, but ought to be granted

by a court of equity. (See Miner v. Belle Isle Ice Co., 53

N. W. 218, Mich.) In an active practice covering almost

a generation of time, this is the first occasion on which

the writer of this brief has been called upon to encounter

the contention that the results of an action upon its

merits should be controlled, or even affected, by the na-

ture and extent of the relief asked in the prayer of a

complaint in equity. An apology would be due to this

Court for any discussion of such a contention but for the

fact that it appears to have been successful in influencing

the mind of the trial judge.

Counsel for respondent, in brief and argument, have

several times, with varying emphasis, in black cap and

italics, quoted all or portions of the following language

contained in the opinion of the trial Court:

"By the prayers of the bill of complaint that the

stock which McMillin purchased with money derived

from his transactions with the corporation be decreed to

be the property of the corporation and distributed to the

bona fide stockholders ratably ; and that the cor])oration

be wound up and its assets be converted into money and
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distributed, the complainant reveals himself in the atti-

tude of a would-be destroyer of a business competitor

through the instrumentality of judicial process. If the

stock should be distributed ratably on the basis of 280

shares as McMillin's bona fide holding, and the com-
plainant as owner of 309 shares, he will receive additional

stock to an amount which will constitue a clear majority

and place him in a position to dominate the corporation

and the effect will be to promote a monopoly of the lime

business on the Pacific Coast. Ambition to become a

monopolist bei-ng manifestly the motive which actuates

the complainant in the prosecution of this suit, a court

of equity will not permit its process to be thus abused."

With all deference and without intending any disre-

spect to the trial Court, we respectfully urge that this

language is not judicial. It is, moreover, inconsistent,

since in one sentence it suggests complainant's purpose

to destroy the defendant corporation, and in the next to

obtain the control of it as a living, going concern, and

thereby to become a monopolist. From the time of the

preliminary hearing, when the Court restrained the de-

fendant McMillin from disposing of the stock acquired by

the fruits of gains which are here urged to have been un-

lawfully taken from the defendant corporation, and,

when in order to avoid the prosecution of this action by

the Court's receiver, defendant consented to disclose its

books, accounts and correspondence, this action has been

waged upon bill and answer by the taking of testimony

before the master in chancery. In the taking of this tes-

timony complainant has directed his efforts solely to the

establishment of the two essential underlying contentions

heretofore stated, to the end that the defendant McMillin

be required to account for the profits arising from the

operation of the company's stave mill, and that he also

be required to account for the excess salary authorized

and paid at his behest by the board of trustees elected by
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him. If the contentions made by the complainant upon

these two issues are well-founded in point of fact and

law, then the defendant corporation is entitled to be re-

imbursed for the funds illegally taken from it by its

president and general manager; and it is for this Court

to determine whether such reimbursement shall be in

money or in the stock acquired by him with these funds.

This is the relief, the sole relief, that complainant seeks

or can obtain, and his gain must rest alone upon the

award which shall be made in favor of the defendant

corporation. What difference ought it to make, what

difference can it make to the consciences of the members

of this tribunal sitting in chancery upon this appeal,

whether the complainant is white or black, Jew or Gentile,

rich or poor, honest or dishonest, ambitious or meek? This

is the suit of the corporation waged by a minority stock-

holder because the corporation is controlled by the

wrongdoer. Whether the defendant McMillin or the de-

fendant corporation has cause of complaint or cause of

action against the minority stockholders for alleged

grievances is wholly apart from the issues and contro-

versies here to be determined.

Apropos of the suggestion above made, we beg now

to refer to those portions of the brief and argument of

counsel for respondent devoted to collateral and imma-

terial issues. These may be classified as follows:

(a) The alleged hostility of Henry Cowell in the

early days before the misdeeds of McMillin began.

(b) The alleged lime war beginning about the year

1891.

(c) The selling contract made with the Cowells in

1898.

(a) A large amount of testimony was introduced

by defendant McMillin concerning his early negotiations
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with Henry Cowell and the latter 's acts and conduct im-

mediately following the organization of the defendant

companj'. It is claimed that through the negotiations

had by McMillin with Henry Cowell the latter acquired

information concerning the former's plans, and later con-

cerning the property and certain contracts and mortgages

of the defendant corporation. Testimony was given that

Cowell attempted to initiate a contest upon the lime

property of the company. The company had a mortgage

upon another lime property owned by one McCurdy, and

likewise held a lease of the property, containing an op-

tion to purchase. Cowell bought the title of McCurdy.

It is difficult to understand how this act could involve

any wrong or injustice to McMillin or the defendant com-

pany. He had a perfect right to buy the property. The

defendant company could have exercised its option to

purchase it against him, because its lease was of record

and it was in possession. It did not see fit to do so. On
the contrary, it foreclosed its mortgage upon this prop-

erty, seeking to acquire it in that way rather than by the

exercise of its option, and Henry Cowell simply exer-

cised his legal right to be the highest bidder at the fore-

closure sale.

E\ddence was also introduced to show that in pur-

chasing the property from the original owners, the

Scurrs and the Eosses, McMillin and his associates

had given mortgages to secure a part of the purchase

price. Henry Cowell subsequently purchased these mort-

gages. The owners had the legal right to sell and he

the right to buy, and what harm could flow thereby to

McMillin and his associates it is difficult to see, if they

intended in good faith to pay the debt secured by the

mortgages. It is also claimed that in order to get a sat-

isfaction of these mortgages from Cowell they sent a sat-

isfaction piece to a bank in San Francisco, accompanying

the draft in pajmient, and required that it be executed at



16

the time of the delivery of the draft to Cowell. We do

not understand that this was any departure from the

usual course in such cases, where the holder of a mort-

gage resides in a different place from the maker.

Beyond a cross examination of their witnesses we

declined to meet any of these attacks upon Henry Cowell

l^rior to the events complained of by us, because we deem-

ed them immaterial to this controversy. If we had en-

tered upon this collateral controversy and undertaken to

show the preliminary negotiations between McMillin and

Henry Cowell, that McMillin had been guilty of misrepre-

sentation and bad faith, had repudiated his oral promises

and agreements with Cowell, had put the latter to much

expense and trouble; if we had further sought to show

that upon investigation Cowell likewise found that Mc-

Millin had misrepresented the truth concerning his ne-

gotiations with the original owners and had taken ad-

vantage of them and of their necessities ; and that there-

upon Cowell had in the first instance been impelled to

come to their rescue and take up their fight and his own,

and that this was the reason why a notice of contest was

filed, why he purchased the property from McCurdy to

get him out of the clutches of the defendant, and like-

wise why he purchased the mortgages from the Scurrs

and the Bosses, we should have opened up a wide field of

testimony upon a wholly immaterial issue. We declined

to enter into these collateral controversies because they

were immaterial and because we believed the Court would

not listen with patience to such testimony. If McMil-

lin 's contention in respect to them were true, it would

not excuse him for perpetrating a wholly independent

wrong; and if Cowell was right and McMillin the wrong-

doer in these earlier transactions, it would afford no

evidence upon which to predicate a recovery in respect
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to the barrel transactions and the excess of salary, the

sole controversies in this action.

(b) "V\liat is said above is likewise pertinent to the

mass of testimony introduced in relation to the so-called

lime war. As, however, the fact that McMillin took

over the barrel business and conducted it at a profit to

himself during the period of years in which the com-

pany suffered large annual loss, the cause of this loss

was a question of some importance and materiality to

this controversy. For this reason the complainant met

the testimony of respondent oifered upon this subject.

In 1891 McMillin invaded the California market, and

contends that he there met with the bitter and unrelent-

ing opposition of the Cowells. and he testifies that the

war on prices in California was the cause of his losses

up to 1898. (Record, p. 1089.) It is plain, from the testi-

mony in this case, that the declaration of war was made

by McMillin and that aggressive war was prosecuted en-

tirely by him. It is testified by all who handled the Cow-

ell lime during that period, as well as by others, that the

initial cuts in the prices of lime were not made by the

Cowells; that their instructions were always to the con-

trary, and that they reduced prices only to meet the

prices fixed by others in the market. (Testimony of

Crowe, Record, p. 1900; Nottingham, p. 2161; Willey, p.

1880; Foss, p. 2136; George, p. 2120.)

In the testimony of Harper, in the cross-exam-

ination, a summary of the lime sales is given. This

discloses that in 1891 the defendant company ship-

ped nearly 21,000 barrels of lime to San Francisco,

which it sold at an average gross selling price of

$1.05 per barrel; while a greater amount was sold in Ta-

coma during the same year at a gross selling price of

less than 98 cents per barrel. Upon the first the aver-
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age freight per barrel was 51 cents, and upon the latter

the average freight was 17 cents per barrel. Upon the

San Francisco sales the selling expense, outside of

freight, was $6,200, while in Tacoma, for a larger quant-

ity, the selling expense, aside from freight, was but

$2,300.

In 1892 the gross sales in San Francisco had in-

creased to more than 41,000 barrels, of which the aver-

age gross selling price was 931/2 cents. In Tacoma for

the same year the sales were 24,000 barrels, and the

average gross selling price 91 cents per barrel. Upon

the San Francisco sales the average freight was about

36 cents per barrel, and upon the Tacoma sales, 12 cents

per barrel. The San Francisco sales involved an addi-

tional expense of about $10,000, and the Tacoma sales of

about $4,000.

These figures will disclose who was the aggressor

in this warfare, and both the character and the folly of

it. The extraordinary expenses in the California sales

were doubtless augmented by the fact that a major gen-

eral was sent there to conduct this warfare, in the per-

son of Mr. Cartwright. In the face of these expenses and

the freight rates, there could be but one result in such a

management of the company's business; and there could

have been but one purpose inducing the general manager

of the company to prosecute it in this way. When he

believed he had accomplished that purpose, this policy

was discontinued, and Cartwright withdrawn from the

California battlefield. In 1894 and 1895 no sales were

made in San Francisco, except, near the close of the lat-

ter year, a single sale of 5,000 barrels. In 1896 and

1897 sales were renewed in San Francisco through the

agency of Holmes Lime Company, and in 1898 the Cow-

ells became the selling agents for the lime of the de-

fendant company, and have so continued ever since.
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(c) It is alleged by respondent, at page 36 of his

brief,
'

' The undisputed proof shows that the Cowells ex-

acted from the respondent as a condition of peace in

California, the exclusive agency for the sale of lime in

that state." It is regrettable that sweeping issue must

be made in regard to the facts of a controversy, whether

material or immaterial, but we respectfully submit that

this Court will search the record in vain for any proof

that the Cowells ever sought, much less exacted, the sales

agency in the state of California. The proof upon this

subject is the testimony of McMillin. He went to Cal-

ifornia in the winter of '97 and took up negotiations with

Cowell and Tevis, the nature of which is not rendered

very clear, but which appear to have been chiefly directed

to an attempt either to secure the interest of Cowell or

to sell to him. He could not at that time negotiate for

the selling agency, because it was under contract with

Holmes Lime Company until July 1, 1908. During the

following spring he was again in California, and, upon

his initiative, negotiations were taken up with the Cow-

ells and resulted in a contract by which the Cowells suc-

ceeded Holmes Lime Company as selling agents of de-

fendant's lime in the state of California. This contract

was not put in evidence, but an examination of the record

will disclose that the Cowell agency handled the lime

upon the same basis and substantially the same prices as

the Holmes Lime Company. It is further contended in

respondent's brief that under this agency the Cowell

Company made a profit in the succeeding eight years of

more than $100,000, and reference is made to the exhibit

of the lime sales made in California and the prices re-

ceived, which exhibit was made up by the bookkeeper of

the defendant. This contention, however, like many of

the other contentions of respondent, is manifestly in-

tended to divert the Court from the true issue in this
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case and to create an atmosphere of prejudice to color

judicial decision. The contention is neither fair nor bona

fide, because it ignores the terms of the contract and the

expense of conducting the agency and of receiving, selling,

delivering and collecting. If these expenses had been one-

half as great as those incurred by the defendant company

in handling its lime in the San Francisco market in 1891

and 1892 under the agency of Cartwright, their profit

during the years which have intervened since July 1,

1898, would have been an exceedingly moderate one in-

deed.

We declined to enter into this collateral controversy

or to otfer any evidence to meet the testimony of re-

spondent in relation thereto, because it could have no pos-

sible bearing on the determination of this controversy,

which we again reiterate relates solely to the question

whether McMillin, as president and general manager of

the defendant corporation, may lawfully withhold from

the corporation, against the rights and interests of the

minority stockholders, the profits which he has made

from the operation of the company's stave mill and bar-

rel business and from the excess salary paid him at his

behest by the board elected and maintained in office by

him.

The attempt has also been made to divert the at-

tention of this Court from the real issues and the proofs

relating thereto and to dissuade this Court from granting

the relief sought in this action, by the claim that through

the superior management of McMillin the property of

the defendant corporation has been increased from its

initial cost of $100,000 to a present value of $750,000.

The only basis for the claim of the latter valuation of

the company's property rests upon the alleged negotia-

tions by McMillin at the time of the commencement of

this action for the sale of his majority stock, and the
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evidence upon this subject does not justify the conten-

tion that the entire property of the corporation possessed

the vahie claimed for it by respondent in his brief. \Vliile

this contention, if true, would in itself afford no excuse

for the breach of trust by defendant McMillin as man-

ager of the corporation, and could not excuse him for di-

verting from it moneys or protits to which the corpora-

tion was equitably entitled, we contend that McMillin is

not entitled to the credit asserted for him. The only

legitimate way of ascertaining the success of his man-

agement, if that be a material fact, is by reference to the

net earnings of the corporation. These earnings were

as follows

:

In 1888 $35,000.00

In 1889 80,000.00

In 1890 90,312.77

In 1891 13,145.62

In 1892 it lost $ 7,646.96

In 1893 it lost 10,782.58

In 1894 it lost 17,256.78

In 1895 it lost 16,818.28

In 1896 it lost 17,111.06

In 1897 it lost 7,018.13

In 1898 it made $ 1,990.40

In 1899 it made 14,652.41

In 1900 it made 30,897.32

In 1901 it made 18,090.42

In 1902 it made 35,885.38

In 1903 it made 47,114.50

$76,633.79 $367,088.82

(Exhibit "AA," Kecord, p. 2305.)

It thus appears that in a period of sixteen years the

company made a profit of $290,000 on an investment of

$100,000; but this does not take into account anything

for depreciation in the plant in which a large part of its
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earnings were re-invested. When it is taken into con-

sideration that three-fifths of these net earnings were

made in the first three years and before the misfeas-

ances complained of and that all but $25,000 of these

earnings were at once re-invested in the building up of

an extensive plant for the manufacture of lime and bar-

rels, it at once becomes apparent that no credit can be

taken to the account of McMillin for his management dur-

ing the succeeding thirteen years. If the property is valu-

able at this time it is due, not to the management of Mc-

Millin, but to the fact that Nature placed a valuable lime

deposit in a safe harbor on the shores of Puget Sound,

and that where there was a wilderness, cities have now

sprung up and a multitude of human beings made their

habitations.

Under a separate caption, at pages 54 et seq. of re-

spondent's brief, there appears a discussion of the salary

of McMillin, and reference is made to the testimony of

certain witnesses, claiming that they testified as experts

that $12,000 per annum was a reasonable salary. The an-

swers of these witnesses were given to an hypothetical

question covering more than five pages of printed mat-

ter (Record, pp. 1622 et seq.), and this question involved

elements, many of which were either exaggerated or in-

correct in fact, and others of which were not proper to

be taken into consideration as a basis for determining

the reasonable value of the services of McMillin during

the period of time in controversy and under the condi-

tions then existing. Under cross examination the an-

swers of most of these witnesses were greatly modified,

and all of them either answered that during the same

period of time they received less than half the salary

paid McMillin for services of equal or greater import-

ance, or altogether declined to answer the question. An
equal number of equally credible witnesses testified on
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behalf of complainant that a salary of $5,000 or $6,000

per annum would be a maximum salary for the services

rendered.

But we respectfully submit that the Court cannot

have occasion to refer to the testimony of expert wit-

nesses for the jmrpose of determining this question. The

facts are undisputed that the salary of McMillin was

fixed in January, 1890, at $G,000, after the prosperous

year of 1889; that it remained at that figure until the

year 1895, notwithstanding the company had lost heavily

in its business during the years 1892, 1893 and 1894, and

notwithstanding that during the latter year the salaries

of all other employes were reduced twenty-five per cent.

;

that he had taken over to himself the operation of the

stave mill and manufacture of barrels, admittedly the

most difficult and important part of the company's busi-

ness, thus necessarily reducing the amount of his labors

and responsibilities as manager of the defendant com-

pany; that the company had issued its bonds for $125,000

to provide for its outstanding indebtedness of $80,000

and for further losses anticipated in its business; and

that McMillin had purchased the stock of his co-trustees

and re-elected them as members of his board, his first de-

mand upon them and their first official act being to double

his salary. Upon such facts as these a "court of con-

science," to borrow a phrase from respondent's brief,

needs no expert testimony to enlighten it. The language

of the Supreme Court of Alabama is here pertinent.

'

'We are of opinion that the evidence leaves no room
for reasonable controversy that the salaries voted to the

president and secretary, when considered with reference

to the duties required and performed by them, and the

financial condition of the corporation, were out of all

proportion, and unreasonable. These salaries not only

consumed all the income, but encroached annually upon
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the capital assets, and, if continued, would eventually

leave nothing for the stockholders. The duty of a direc-

tor is to act for the interest of the stockholders, and man-
age the affairs of the corporation for their benefit, and
not for his personal gain. There was a direct conflict

between the duty owed by these directors to the stock-

holders and their self-interest, and, as is frequently the

case under such conditions, the frailty of human nature

sacrifices duty to self-interest. They fixed the salaries

at exorbitant prices, and then elected themselves to the

offices. The fact that the president may have been un-

willing to acceiot the office at a less salary proves nothing

in favor of the fairness and reasonableness of the

amount. A minority stockholder who cannot obtain re-

dress against such a wrong through the board of direc-

tors or the stockholders is entitled to the intervention of

a court of equity."

Decatur Mineral & Land Co. v. Palm, 21 So. 316.

Under the caption, "The Barrel Machine," respond-

ent has asserted in his brief what purport to be literal

quotations from the testimony of the witnesses in rela-

tion to the negotiations for this machine. These are not,

however, as they purport to be, literal quotations from

the testimony of these witnesses, but a summary com-

posed by respondent in an attempt to give a synopsis

of portions of their testimony. This testimony will be

referred to and discussed hereafter at an appropriate

place in this brief.

Respondent has taken up and attempted to review

the several propositions of fact discussed at pages 40 to

94 inclusive of appellant's brief. Much of what is there

said is sufficiently covered by appellant's original brief,

to which reference is made to avoid repetition. Other

portions will be met in the affirmative review of the facts

and issues in controversy in subsequent pages of this

brief. To certain of the claims and contentions made by
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respondent, reference will be now made, lest they here-

after escape attention. These will be considered in the

order of the several sub-divisions contained in respond-

ent's brief, following the order in which they are pre-

sented in appellant's original brief.

This sub-division of appellant's brief related to the

refusal of the Court to adopt paragraph 38 of appel-

lant's proposed findings and discussed the facts show-

ing the correctness of said Finding 38. The answer is

a confused blending of different subjects, a portion of

which do not relate to this proposition of fact, tlie es-

sence of which is that the average cost of barrels to the

defendant corporation, prior to the making of the con-

tract with respondent McMillin for the operation of its

stave mill and for its supply of barrels, did not exceed

3I1/2C per barrel, and that the average cost of towage,

cartage and insurance, which had previously been in-

cluded in the cost of barrels but was not included under

the McMillin contract, was 2y.,c per barrel. It is ad-

mitted in respondent's brief that from the inception of

the company's business the barrel question had been one

of supreme importance and of constant discussion; and

that in 1889 it had built a stave mill and installed in it

the necessary machinery for manufacturing its own bar-

rels. It is also admitted that the cost of barrels as set

forth in paragraph 38 for the years '90, '91 and '92 is

correctly stated as shown by the books of the company.

No reason is suggested for including the cost of barrels

in the year 1889 as a basis for determining what the

cost would be in 1893, if the company should manufac-

ture its own barrels in the new mill which it had con-

structed. This plant was then complete in every par-

ticular except the Crossett cutter. It contained the most
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modern equipment in every other respect. Mr. Kirk,

who had been employed as foreman of the mill from De-

cember, 1890, until the fire, in September, 1892, testified

that when he was first employed McMillin asked him if

he could make barrels cheaper, and that he had answered,

"I told him that the mill would have to be overhauled

some, to make staves cheaper. * * * j ^q\^ \^[^^ that

in order to make staves cheaper there would have to be

more changes made in the mill, and he told me that he

had arrangements made * * * for a barrel machine

to make staves—from Michigan, and that he only wanted

such improvements in the mill as we could get along

with until he could find whether the patent barrel would

work there or not." (Record, pp. 352, 353.) He further

testified that the cost of making these improvements

would be from $4,000 to $6,000, that under the conditions

existing in the old mill there was much loss of time and

unnecessary expense, and that they were not able to

operate the cutter more than a half day at a time and

that by making the necessary changes the cost of barrels

could be greatly reduced. (Record, pp. 357, 358.) He had

in fact reduced the cost in 1891 to less than 31c per

barrel, inclusive of towage, cartage and insurance, and

in the new mill this cost, according to his testimony,

should have been still further materially reduced.

Respondent contends that the average cost of lime

barrels during the period covered by this contract was

35c each, and hence the company lost nothing by making

the contract, and he refers to the testimony of Buhtz

and of McMillin. The testimony of McMillin on the

"subject should have little weight, because of his intei^est

and manifest bias, and because his experience was con-

fined entirely during this period to the manufacture of

the staveless barrel, which it is admitted cost only about

20c per barrel. The testimony of Buhtz is confined to the
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was in 1905. He was, during the years 1905 and 1906,

engaged in running a cooperage plant and manufacturing

barrels for sale. He manufactured a sawed stave and

had no experience in the operation of the Crossett cutter.

His sale of lime barrels had been confined to small lots.

The barrel referred to by him was a tight barrel, capable

of holding liquids of any kind, and he testified that there

was no comparison between his barrels and the stave-

less barrel manufactured by defendant McMillin. (Rec-

ord, p. U13.)

On the other hand, Cowell testified that during the

period of time covered by these contracts his barrels had

cost him from 22c, in the earlier period, to 26e and 27c

per barrel. And it is shown in the testimony of McMil-

lin, Shultz and complainant that Mr. Shultz, then sup-

erintendent of the defendant corporation, offered to fur-

nish complainant barrels at 25c each, which offer was

rejected because complainant was then manufacturing

them for less. (Record, pp. 419, 554, 1110.)

Mr. Byers testified that he was engaged in the lime

business on Orcas Island from 1899 to 1904 inclusive, and

that during that time the average cost of lime barrels

was 26c per barrel. (Record, pp. 1926, 1927.)

It will also be borne in mind that these figures repre-

sented the cost of barrels when made from staves and

heads purchased from the manufacturers and necessarily

includes a profit to the manufacturer; and the figures

will be confirmed by calculations made from the testi-

mony of Mr. Payson, a manufacturer of staves and heads.

But the entire argument of respondent overlooks one

essential \Hce in the contract made by McMillin with his

corporation by which he took over the operation of its

stave mill and supplied it with barrels, namely, that it
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was thereby depriving itself of every opportunity for

improvement or advancement in the method of manu-

facturing barrels and for reduction of the cost thereof.

From all the testimony in this case the conclusion is

irresistible that with the new mill fully equipped with

the most modern appliances, substantial reductions could

and would have been made in the cost of manufacturing

barrels below the cost for the year '91 ; and a competent

and disinterested management would have been free to

have availed itself of every step in the way of progress,

of every means of improvement and economy, in the

prosecution of this important branch of the business;

benetits of which the manager of this corporation should

not have deprived it.

Wliile it is admitted that the cost of cartage, towage

and insurance entered into the cost of barrels prior to

the making of the contract of March 15, 1903, but was

excluded from the contract, and thus cast upon the cor-

poration, in addition to the price of 30c per barrel, the

impression is sought to be conveyed that as an oifset

McMillin had to bear an equivalent expense in heading,

nailing and branding the barrels. This is not true in

point of fact. The testimony of Mr. Shedden is that this

cost was included in the cost of cooperage (where it nat-

urally belonged) and entered into the average annual

cost of barrels as shown by the books and stated in

Finding 38. Moreover, the contract, drawn by McMillin

himself, after stating the price of staves at 14c and

heads at 4c, employs the following language: "Said sec-

ond party (McMillin) to be at all expense of hoops,

cooperage, nailing, branding, heading and repairing of

all barrels, and when same are on dock ready for ship-

ment he shall receive a further credit of 12c for each

barrel. In short, said second party party agrees to bear

all expense of cooperage as now charged to that depart-
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ment, except as herein specified, for a total of 30c per

barrel in the manner as above set forth." The excep-

tions are set forth in paragraph 2 of the contract.

An attempt is made to minimize the importance of

the items of towage and cartage, because the company
owned and required tugs, wagons and teams for the con-

duct of its general business. But the company has al-

ways uniformly adopted the practice of charging to each

of the various departments of its business for the serv-

ices rendered such departments by these tugs, wagons

and teams, and it would be idle now to contend that in

so doing a reasonable charge for the services was not

so entered upon its books. Neither is it contended or

shown in the record in this case that the tugs or teams

and wagons made any profit upon the company's invest-

ment in them.

An attempt is also made to discredit the items of

towage and cartage as shown in complainant's Exhibit

"L," because of a substantial difference in the total

amounts of each for the different years '90, '91 and '92.

But the Court will recognize that while the cost of tow-

age and cartage may be charged into one year, the thing

towed or carted may be used in a succeeding year, and

that such items will therefore not necessarily be uniform

;

and the fresh water required in the mill in a dry season

would be more than in a wet. The fact, however, re-

mains that the items composing Exhibit "L" were taken

from the books of the company as found in the cooperage

account and charged therein to towage, cartage and in-

surance. Wliile an attempt was made to discredit Ex-

hibit " M, " which related to like items for the years suc-

ceeding 1893, no attempt was made by respondent in his

testimony to challenge the correctness of the items con-

tained in Exhibit "L." The fact is, therefore, clearly

established that in addition to the cost of 30c per barrel
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under the contract, the defendant corporation was bear-

ing a cost for towage, cartage and insurance, which, for

the three years preceding the making of the contract, had

averaged 21/20 per barrel. By making this contract, tliere-

fore, its barrels were not only costing the defendant

company substantially more than during the year 1891

while operating the Crossett cutter in its old mill free

from interference and interruption by the experiments

with the patent machine, but it was depriving itself of

the ability to make substantial reductions in the cost of

its barrels by the improved equipment and appliances

contained in the new mill, and was likewise depriving

itself of the opportunity to make further reductions by

such improvements and economies as would be suggested

in the future conduct of its business and in the employ-

ment of the advanced methods and improved machinery,

which might reasonably be anticipated in this age of

progress.

II.

Under this sub-divison respondent discusses pro-

posed Finding 63, wherein it is claimed by appellant

that the respondent McMillin did not lay all the facts

fully and fairly before his trustees before entering into

the contracts with the Waterman-Chapman Company

and obtaining the consent of his trustees to install and

test- the patent machine in the company's mill. No at-

tempt is made to answer a number of the facts and rea-

sons set forth in appellant's brief upon which this finding

is predicated. Some explanations are, however, at-

tempted which call for an answer. In passing it may
be remarked that Mr. Cartwright, then under twenty-five

years of age and but recently advanced to the jiosition

of superintendent under McMillin, did not acquire the

twenty shares purchased by him from Anderson until
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December, 1890, and was not elected a trustee until the

annual meeting in January, 1891, and removed to Cali-

fornia in July of the same year. During any negotia-

tions that may have occurred prior to the meeting of the

board on the 26th of January, 1891, he was, therefore,

not a trustee, and no meetings appear from the record

to have been had thereafter during his stay at Roche

Harbor.

It is true that Mr. McMillin testifies, in general and

sweeping terms, that 'there was absolutely no conceal-

ment about it whatever." But as against this general

and sweeping statement we have pointed out in our origi-

nal brief a number of facts and circumstances, material

and important for the consideration of his board of

trustees, of which they were not informed. As these mat-

ters will be hereafter summarized, they need not be

enumerated here.

While admitting, on page 92 of the brief, that Mc-

Millin visited San Francisco in January, 1891, and had

negotiations with manufacturers there relative to sup-

plying them with the staveless barrel for sugar, coffee

and other purposes, it is suggested that this was "long

before his contract was made and at a time when the

board had not yet declined to take the machine, and if

made, were made for and on behalf of his company."

His letter to Mr. Chapman of October 18, 1892, (Com-

plainant's Exhibit "SS") is his own refutation of this

contention. In that letter he says: "Some little time

was consumed in the beginning in negotiations between

your representative (Mr. Bowring) and myself, but that

was before any contract was signed between us. * *

I took the subject up with him, and after getting all the

information I could, finally consented to go into it on

certain terms and conditions. * * j made prepara-

tions to move right forward at the date named in the
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contract, and went to California and had a large amount

of business worked up ready for contract just as soon

as I could sign a contract." It will be remembered that

he went to California on the 5th of January, 1891, and

returned on the 22nd of January, before the meetings of

the stockholders and his board on the 26th. At the lat-

ter meeting no record is made of any negotiations with

Bowring, or of any rejection by the companj- of the pro-

posal to use or test the patent machine or of any consent

that the company's general manager, McMillin, should

take the matter up in his own name and interest and con-

duct experiments in the company's plant upon any basis

whatever.

The conclusions cannot be escaped, therefore, that

McMillin had determined that his trustees would not

enter into any arrangements for the use of the patent

barrel machine on behalf of the company, and that he

would take it up for himself, prior to the 5th day of

January, 1891, and before Mr. Cartwright had liecome a

member of the board.

Eeferring to the testimony of the witness Kirk, the

foreman of the stave mill, respondent in his brief con-

tents himself with the bald statement that '

' Kirk is sim-

ply mistaken as to the time," and with the declaration

that Kirk was "a hostile discharged employe." Both

statements are without foundation in the record. Mr.

McMillin did not even attempt to dispute the testimony

of Kirk, and the latter testified that he remained there

until about the time of the fire in September, 1892, when

he left voluntaril}'. (Record, p. 378.)

Again it is claimed, on page 94, that the testimony

of all the trustees disclosed "that at the meeting of

January 26, 1891, the barrel machine was discussed and

then finally declined." As above stated, the record of
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the meeting is silent as to any such occurrence. Not one

of the trustees professes to have any recollection as to

what occurred at this meeting of the board. Mr. Man-

ning testified as follows: "In fact I do not remember

that it was ever submitted as a business before the board.

It was discussed by the members of the board at differ-

ent times." (Record, p. 218.) And Mr. Keen, who

was the secretary of the company at the time, testified as

follows

:

"Q. You made it your business to endeavor to

keep a faithful record of the things that occurred and
all matters of business that were transacted at meetings

of the board?

A. I did, of such things as should be put into the

record." (Record, p. 1368.)

In an attempt to explain the making of the second

contract with Bowring, which contains the more favor-

able terms and recites the fact that the first was in escrow

with the Pacific National Bank, counsel for respondent

assert that this was simply a contract "providing for

the employment of Bowring." This contract covers five

pages of the printed record and less than one-third of

one of these pages is devoted to the employment of Bow-

ring. (Record, pp. 144-147.) Its terms will be exam-

ined by this Court and will afford their own answer to

counsel's contention. Bowring was in fact shortly after

put upon the pay-roll of the defendant company and re-

mained in its service until the mil! was burned.

It is claimed that McMillin testified that his con-

tracts with Bowring were prepared by himself with the

assistance of Masterson. Masterson is dead; but even if

this testimony were true, the knowledge of Masterson

would not be the knowledge of the corporation, and could

not effect either a ratification or estopiDel on the part of
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the corporation. Neither Manning nor Wallace pro-

fesses to have had any knowledge of either the existence

or the terms of the second contract.

III.

In answer to the argument and statement of the

proofs in support of Finding of Fact 64 contained in ap-

pellant's brief, respondent quotes the following language

of the trial Court

:

"The simple facts are that McMillin was a creditor

of the corporation, the corporation paid the expenses re-

ferred to in the first instance, and in its books the items

were so debited and credited that in the final balancing of

accounts McMillin did pay all of said items."

The first sentence in this finding is expressly testi-

fied to by McMillin, (Record, p. 1226) and is expressly

admitted in defendant's answer (Record, p. 52). The

remainder of the finding is as follows:

"The defendant McMillin did not in good faith carry
out such understanding, but, on the contrary, caused all

expenses to be advanced by the defendant company, and
in addition, caused said expenses to be canceled and dis-

charged, and reaped an illicit profit out of the transac-

tion, by an unauthorized charge for alleged royalties,

without the knowledge or consent of the other trustees."

The only element of this finding that can by any

possibility be open to determination is the question of

good faith. The trial Court expressly found that all

these expenses were advanced by the defendant com-

pany and charged upon its books in an account known

as "J. S. McMillin Barrel Machine Account," and that

the items constituting this account were canceled by a

royalty charge of $2,205. (Findings, 23 and 24.) It was

expressly testified by Mr. Shedden that the credits to
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the personal account of McMillin on the books of the com-

pany for the year 1892 would not have been sufficient to

cover the charges to the barrel machine account without

the aid of the royalty credit ; and this will be verified by

an examination of McMillin's personal account for that

year (Exhibit "H"), contained in the transcript, but,

under the stipulation, not printed.

A labored attempt is made to explain and to justify

this royalty charge. It is contended that these "staves

belonged to him (McMillin) both by contract with the

owners of the patent machine and by right," and that

inasmuch as the company used the 29,000 sets of the

]iatent staves manufactured during this experimental

period, it was perfectly proper to charge all the expense

of material and labor to the company and then to en-

deavor to compute the difference between the cost of

these staves and the cost of the ordinary staves, and to

charge such difference to the company and credit it to

McMillin as a royalty. This method of justification,

however, does not take into account the fact that the

4,320 sets of patent staves burned were charged upon the

books of the company to the account of profit and loss

at 12c per set (instead of 6c) and were thus made the

loss of the company. Neither does it take into account

the fact that in experimenting with and operating this

machine the company's plant and investment, its power

and machinery, were employed without compensation,

that to facilitate these experiments and the operation of

this machine more than $4,000 were expended upon the

plant, and that much time was lost in the operation of the

Crossett cutter and of the stave mill plant, as shown by

the undisputed testimony of Kirk, the foreman.. A table

appears on page 104 of respondent's brief which is more

ingenious than honest. The second item in it, upon
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which the table turns, is a pure product of the imagina-

tion and finds nothing to support it in the record.

If such a course of dealing by the general manager

of a corporation, invested with sole authority in the con-

duct of its business, can be sanctioned before the con-

science of the chancellor, a further discussion of the facts

would be useless.

Again referring to the second contract, respondent

says:

"Wliat is there about this contract that would ap-

peal to a board that had already decided that the ma-
chine would not work! Had it utterly failed, as they

expected, McMillin would have been out $8,385 with a

lien on a worthless machine for $498.75 additional for

freight." (Respondent's Brief, p. 107.)

This averment is on a par with other statements of

fact cor'.lined in the brief. The fact is established by

undisputed evidence tliat the Waterman-Chapman com-

pany was entirely solvent. By the side agreement be-

tween McMillin and their trustee a portion of the ex-

pense of installation of this machine was to be borne

by them. If he was not satisfied with the test of the

machine as to quality and price of product (and he was

the sole arbiter), he could terminate the contract and was

under no obligation to advance the cost price of $1,500

on the machine. In that event, also, not only did he have

a Hen on the machine for the freight advanced, but the

Waterman-Chapman company became personally obli-

gated to repay liim the amount thereof. This being the

status of the legal rights of McMillin imder this side cm-

tract, let us test the accuracy of defendants' figures. Of

the $1,825 charged up to the "barrel machine account"

for the cost of installation, $985 was charged to Bowring,

trustee, and was collectible against his principals. Of
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the remaining $840, more than $525 was advanced for

freight (including the freiglit from AVhatcom to Roche

Harbor), for which he had personal recourse against the

Waterman-Chapman company. If the machine, there-

fore, had never turned out a marketable stave, both the

$985 and the freight money he was entitled to recover

from these solvent parties, regardless of his lien upon the

machine, and he would not have been compelled to ad-

vance the $1,500. The utmost he could have lost would

have been the difference between the $840 charged in

this account and the freight money, or about $315—in-

stead of $3,385, as stated in respondent's brief.

IV.

Finding 68, discussed under subdivision IV of re-

spondent's brief, is dismissed with the statement that it

"is a mere assertion without a syllable of proof to sup-

port it." This proposed finding involves the bona fides

of McMillin in carrying out the alleged agreement be-

tween him and his trustees to install and test the first ma-

chine in the company's mill at bis personal expense.

The facts are submitted in appellant's brief upon which

this contention is based, and we respectfully contend that

no explanation has or can be offered to these facts which

will consist with good faith on the part of McMillin as

the trusted general manager of this corporation. To
what is there said we add the inquiry: How could there

have been good faith on his part in the face of the fol-

lowing declaration made by him shortly afterwards in

his letter to Chapman of October 18, 1892, "I was also

put to serious inconvenience concerning the supply of

barrels for the lime company as I depended upon the

machine and made my arrangements to that end." (Ex-

hibit "SS," Record, p. 1779.) This letter, it will be re-

membered, was written shortly after the destruction of
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the mill by fire. It necessarily, therefore, referred to his

plans in the operation of the stave mill of the defendant

company and the conduct of its business from the time

he contracted for this machine until the destruction of

the plant by fire. If this statement then made by him

was true, and at a time when the company was manu-

facturing its own staves, he, as its manager, depended up-

on this patent machine and was '

' put to serious inconven-

ience concerning the supply of barrels for the lime com-

pany," he was not acting in good faith, and the plans he

then entertained and intended to carry out did not accord

with what he now testifies was th,e arrangement and un-

derstanding between him and his fellow-trustees. If his

own words, written at a time when there was no motive

for misrepresentation or concealment, are to be taken as

the measure of his motives and conduct, they do not har-

monize with that degree of good faith and fair dealing

which the law exacts of the trusted officer of a corpora-

tion, when he attempts to deal at arm's length with it.

V.

In answer to paragraph V of appellant's brief, dis-

cussing proposed Finding of Fact (i5, respondent at-

tempts to show from the testimony contained in the rec-

ord that it had not been demonstrated that this patent

machine was a practical device and capable of successful

and profitable operation in making barrel staves from the

fir timber of this country. Reference is made to the tes-

timony of Hetherington, whose evidence was taken in

Michigan upon deposition after he had been visited by

Cartwright. As against this testimony we call the at-

tention of the Court to the following statement contained

in the letter of Chapman to McMillin of September 29,

1892, (Complainant's Exhibit "PP," Record, p. 1772):

"The report which George (Hetherington) brings
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back as to the capacity of the machine in your timber cer-

tainly exceeds my highest expectations."

What has happened in the intervening years to

change Mr. Hetherington's opinion we are unable to

state. But the fact remains that immediately upon the

destruction of the mill and the first machine, he started

back to Detroit with a commission from Mr. McMillin to

build a new machine, and this machine, when completed,

he brought to Roche Harbor and installed in the new

mill in the spring of 1893.

But sufficient answer to all the testimony of re-

spondent upon this question is found in the fact that on

the eleventh day after the fire, to-wit, September 21, 1892,

McMillin wrote a letter to Chapman, which he sent by the

hand of Hetherington (Complainant's Exhibit "00,"

Record, p. 1768), ordering the construction of a new ma-

chine and saying, '

' I have such confidence in its ultimate

success that I am not only willing, but insist in going

right ahead with the proposition at once. * * j ^\\

immediately rebuild the mill; in fact we are at work on

it already, and I will depend upon the machine coming at

the very earliest possible moment. We will be obliged to

buy or make other stock for our lime kilns imtil that ma-

chine is in operation." It thus appears from this state-

ment, made by McMillin at the time, that he immediately

began to rebuild the mill and that he depended solely

upon this machine for the manufacture of staves. He
thus proposed to risk the entire stave mill plant upon the

successful operation of this machine. If he had not al-

ready demonstrated that it was a "practical device and

capable of successful and profitable operation in making

barrel staves," he was acting in bad faith toward his

company in thus building a mill equipped solely for this

machine at a cost of more than $40,000.
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VI.

Subdivision VI is a discussion of proposed Finding

66. It is there asserted, in answer to the contention

that it was McMillin's duty to disclose all facts within

his knowledge to his board that '

' the undisputed proof is

that all the board knew all that McMillin knew." It is

true that McMillin in his testimony made the general

statement that he concealed nothing from his board, but

this is not sufficient. The burden is upon him to show

that he gave his fellow-trustees all the information he

possessed as well as all he could have obtained, that he

suppressed no truth and made no false suggestion, that

he fully and honestly advised the other trustees of every

material fact or circumstance which had come to his

knowledge. No attempt was made to show that he ad-

vised them of the information given him by Kirk, or that

he had directed Kirk not to make the improvements

which would reduce the cost of barrels until after he had

experimented with this patent machine. Neither did he

attempt to show that he had given his trustees any in-

formation in regard to the results of his trip to Cali-

fornia. And the evidence must satisfy the Court that the

terms of the second and more favorable contract could

not have been made known to his fellow-trustees before

they declined the proposition.

Again, it is said in respondent's brief, "But suppose

he did not pay all of the expenses, but that he acquired

the machine in good faith, would that condition of affairs

create a trust in favor of complainant?" Our an-

swer is that the second premise is an impossible one.

According to his own version of the arrangement made

between him and his trustees, as shown both by his testi-

mony and his anwer, one of the conditions of their con-

sent that he might take this machine and experiment
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with it in their plant was that he should pay all of the

expenses, and if he did not do so, he could not acquire

the machine in good faith.

VII, VIII, IX, X, XI, XII.

The above sub-divisions of respondent's brief re-

ferred to the proposed Findings 67 to 73 inclusive and

the portions of appellant's brief devoted to a discussion

of the facts in support thereof. The limits of this brief

will not permit an extended review of these portions of

the brief of respondent. The facts are sufficiently point-

ed out in our original brief, and we believe do not re-

quire further elaboration.

It is pertinent, however, to remark that the trial

Court did not expressly reject these proposed findings,

but said in reference to them, they "are conclusions

rather than statements of fact and they are not adopted

by the Court." The Court was in error in denominating

these proposed findings as "conclusions rather than

statements of fact." With the exception of one or two

clauses therein, every portion of each of these findings

is a statement of an ultimate fact. Many of these state-

ments are covered by the earlier findings adopted by the

Court. The remainder of them are establihsed either by

the undisputed proofs or by the overwhelming weight of

the testimony. It was not the facts that the trial Court

refused to adopt, because he could not have predicated

such a result upon the testimony of this case ; it was sim-

ply the ultimate conclusion to be drawn from these facts,

namely, that in the transactions evidenced by these facts

McMillin had not acted with that degree of bona fides

which appellant contends the law required. In so con-

chtding, we respectfully urge that the Court not only

ignored the legal effect of the findings previously made
by it, but likewise disregarded the rule that the burden
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was upon the defendant McMillin to show that, in all

these transactions with the corporation of which he was

the manager, he had exercised the highest degree of good

faith, uberrima fides; that these transactions had been

officially authorized by his board after he had imparted

to them all the information which he possessed or which

it was his duty as manager to obtain ; that he had neither

concealed nor withheld any fact from them which might

reasonably have influenced their official action; that he

had in the utmost good faith carried out every arrange-

ment and understanding entered into with his board

upon which the rights asserted by him against his cor-

poration were predicated ; that as the president and gen-

eral manager he had advised and assisted his board as

fully, faithfully and impartially as if the transactions

complained of had occurred with a stranger.

Instead of expressly adopting paragraphs 63 to 73,

the trial Court made in their stead the following finding

:

"In lieu of these ten paragrajDhs, the Court makes
its own declaration and finding that the defendant Mc-
Millin dominated the corporation from its organization

to the present time. His associates allowed him to run

the business with a free hand and deferred to his judg-

ment in matters affecting the policy of the corporation

generally. '

'

This finding does not take the place of the finding

proposed by appellant ; but having made this finding, the

rules of law for which we contend are emphasized and

their application to the facts of the case cannot be es-

caped. As is said by Mr. Justice Miller in Twin-Lick Oil

Co. V. Marhurij,^lV. S. 590:

"His obligation, if he becomes a party to a contract

with the company, to candor and fair dealing, is in-

creased in the precise degree that his representative
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character lias given him power and control derived from
the confidence reposed in him by the stockliolders who
appointed him their agent. If he should be a sole direc-

tor, or one of a smalk^r number vested with certain pow-
ers, this obligation would be still stronger, and his acts

subject to more severe scrutiny, and their validity deter-

mined by more rigid principles of morality, and freedom
from motives of selfishness."

XIII.

The trial Court did, however, expressly reject pro-

posed Finding 74, which is to the effect that the minority

stockholders did not learn of the facts which entitled

them to recover in this action until shortly before its

commencement

.

In the light of the findings expressly adopted by the

Court and the finding of fact made by it on its own mo-
tion, that the defendant McMillin dominated the corpor-

ation and was allowed by his associates to run its busi-

ness with a free hand, we contend that Finding 74 is not

material nor essential to complainant's right of recovery.

The facts here involved and the principles which govern

them will be hereafter considered in reviewing the law

upon the subject of laches.

.Respondent throughout his brief has repeatedly in-

dulged in adverse comment and criticism of the testi-

mony of Mr. Olney and of the supplementary brief filed

by him in this cause. For more than forty years Mr. Ol-

ney has been a practitioner at the San Francisco bar.

His character and standing, both as lawyer and man, are

known to this Court, and we are content that his testi-

mony and conduct throughout this controversy be meas-

ured by the side of those of McMillin without further

comment.
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THE LAW.

I.

Counsel in their brief advance the contention that,

when McMillin purchased the stock of his fellow-trustees

"even though it should be conceded that he used his sal-

ary in part and the proceeds arising from the barrel com-

pany's dividends in part in ultimately paying these notes,

no resultant trust in the stock purchased arose nor ivas

any other trust created."

We have never contended that this was the case of

a resulting trust, but we do contend that upon the facts

of this case a trust arose ex maleficio. In other words,

we insist that when McMillin as president and general

manager of the defendant corporation secretly purchased

the stock of his fellow-trustees, which stock was paid for

in whole or in part by funds improperly diverted by him

from the corporation and equitably belonging to it, that

a constructive trust arose and that the corporation be-

comes the equitable owner of the stock so acquired. To
quote the language of the syllabus in Barker v. Montana

Gold, etc., Co., 89 Pac. 66:

"Corporate officers who use funds of the corpora-

tion either directly or indirectly in purchasing its stock

from third persons, become trustees of the stock for the

benefit of the corporation."

It is not necessary to point out to this Court the

distinction between a resulting and a constructive trust.

We have examined the authorities cited by counsel on

this branch of the case, and they all relate to the subject

of a resulting trust and have no application whatever to

the issues and the facts in the case at bar.

II.

In sub-division II of respondent's brief upon the law

of the case it is contended

:
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"The barrel contract and the action of the hoard in

increasing the salary wust stand or fall on the bona fides

of the transactions resulting in them."

If we can agree uj^on what constitutes bona fides in

the conduct and actions of the president and sole man-

aging agent of a corporation in his arm's length trans-

actions with its trustees, we shall not differ with respect

to the rule of law here announced, nor offer any criti-

cism of the principles of law declared in the authorities

cited in support of said proposition.

In the case of Figge v. Bergenthal, 110 N. W. 800,

cited by counsel, the officer in (juestion was not the sole

mauag-iiig agent of the corporation who had exclusive

conduct of its business and was dealing with its trustees

in matters of which they were not advised and he was.

Nothing was concealed from the trustees or stockholders

of the corporation, and the Court found that no fraud

was committed. In this case the Court declared, and

properly enough, that:

"An officer of a corporation may sell to the latter

so long as he acts openly and does no injury to the cor-

poration, and is within the scope of the corporate busi-

ness of the corporation. It is true that, when an officer

of a corporation transacts business with it in which he

has a personal interest, his acts should be carefully scru-

tinized, and, if it appears that the object of his dealings

was for the purpose of gain to himself and loss to the

corporation, or the dealing was rendered harmful to the

corporation merely because the transaction was with the

officer instead of an outside party, the transaction should

not be upheld if seasonably questioned."

The case of Wheeler v. Iron and Steel Co., 17 L. R.

A. 818, is entirely in harmony with the principles of law

urged by complainant as applicable to the facts of this

case. It is there said, in portions not quoted by opposing

counsel

:
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"It seems well settled that, if the agents of the cor-

poration, in whom the authority to control its affairs is

vested, are themselves guilty of wrong against the cor-

poration, either b}' personal conversion of its funds, or,

being interested in another corporation or business,

fraudulently manage the affairs of the corporation to its

detriment, and for the benefit of such other corporation

or concern, a court of equity will, upon proper bill filed,

interfere at a suit of a stockholder to protect his interest

in the corporation, without requiring him to first request

or demand that the guilty agents proceed, virtually,

against themselves."

The other cases cited by counsel under this subdivi-

sion of their brief are of the same tenor. They are evi-

dently cited merely as cases in which the Court failed to

find the officer of a corporation guilt}^ of any fraud or

wrong against the corporation, and hence denied relief

to the minority stockholder. They are each wholly dif-

ferent in their facts from the case at bar.

Many of these cases involved loans made by trustees

to the corporation. In none of them did fraud, actual or

constructive, exist; in all of them the Court found that

the transactions were open, made in good faith, and fair

to the corporation; and in many of them it was found

that they had been ratified by the stockliolders. In some
,

of the cases cited the rule is expressly declared that the

burden is upon the trustee to show the bona fides and

fairness of the transaction.

Ryan v. Williams et al., 100 Fed. 172;

Dady v. R. R. Co., 112 Fed. 838.

Counsel has particularly invited the attention of the

Court to the case of Bristol v. Scranton, 57 Fed. 70. The

case is fairly stated in the syllabus, as follows

:

"Pending negotiations for the consolidation of two

steel companies, L. and S.,—which negotiations on the
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part of company S. were conducted by its president and

vice-president,—company L. insisted, as a condition prec-

edent to the consolidation, that said officials enter into a

personal covenant not to engage, individually, during

the period of ten years, in the manufacture of steel in

any competing works then existing within a defined ter-

ritory, for a money compensation to be paid them by

company L., and, simultaneously with the execution by

the two companies of the preliminary agreement of con-

solidation, such individual contract was entered into.

The consolidation having been carried out, the money
compensation was paid by company L. to said officials.

The amount so paid them was not a bonus, but a fair

equivalent for their personal covenant. It constituted

no part of the consideration to which Company S. was
entitled, and the payment took nothing from that com-

pany. The transaction was free from actual fraud. The
terms of consolidation were favorable to company S.,

and were approved by all its stockholders. Upon a bill

filed by certain stockholders to compel said officials to

account to company S. for the amount so paid to them:

Held, that as the transaction was honest in fact, and

the plaintiffs had elected to retain the benefits of the con-

solidation, which was unattainable without the personal

covenant of the defendants, neither company S. nor the

complaining stockholders had any equity to take from
the defendants the price of the personal covenant by
which they were bound."

Further comment upon this case is unnecessary.

III.

In sub-division III of respondent's brief upon the

law it is urged that "complainant has neither alleged nor

shown compliance with Equity Rule 94."

This question is one which the trial Court was called

upon to determine at the preliminary hearing of this case

and before the filing of an answer and the reference of

the case to a master to take the testimony. ''The effect
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of the 94tli rule is to make the question of collusion or

improper jurisdiction a preliminary one. '

' The question

should have been raised, as in all cases where it has been

passed upon by the courts, by demurrer to the bill. If

such a demurrer had been filed, it could not have been

sustained, for the reason that the bill specifically charges

that the defendant McMillin, as president and general

manager, by concealment and fraud, entered into a con-

tract with his corporation to take over the operation of

the barrel business and to supply the company with bar-

rels, thereby depriving it of extensive profits to which

it was equitably entitled; that he acquired all the stock

except that of the complainants, and elected a "dummy"
board of trustees, refusing to elect complainant or his

father, Henry Cowell; that the said trustees "have at

all times since the first day of January, 1893, done the

bidding and obeyed the directions of the said defendant

McMillin, and the said defendant has in all respects di-

rected and controlled every corporate act of the said trus-

tees of the defendant corporation" (Paragraph X of

Complaint) ; and that he fraudulently procured his said

trustees to vote him a salary of $12,000 per annum (Para-

graph XI of Complaint).

The bill is replete with allegations of fact which

would show the utter futility of any application to the

president or the board to institute an action in the name

of the corporation to undo the wrongs complained of.

But even if such a demurrer liad been filed and sustained,

it is apparent from the proofs that the bill could have

been readily and truthfully amended to comply with the

strictest interpretation of Equity Rule 94. It is, there-

fore, now too late to raise the question.

The point, however, is entirely without merit. The

question has been many times before the courts since the

adoption of Equity Rule 94, on similar bills of complaint.
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and in each instance a demurrer upon this ground has

been overruled.

Earle v. Seattle, etc., Rtj. Co., 56 Fed. 909.

Young v. Alhambra Mining Co., 71 Fed. 810

Excelsior Pebble Phosphate Co. v. Brown, 74 Fed.

321.

DeNeufville v. Netv York, etc., Ry. Co., 81 Fed. 11.

Rogers v. Nashville, etc., Ry. Co., 91 Fed. 306.

Eldred v. Amer. Palace Car Co., 99 Fed. 168.

Dredging Co. v. Dredging Co., 136 Fed. 710.

Monmouth Inv. Co. v. Means, 151 Fed. 159.

Delaware £ H. Co. v. Albany S S. P. Co., 29 Sup.

Ct. Rep. 541.

The rule is thus stated in 2 Pomeroy's Eq. Juris, at

§ 1095

:

"This condition of fact, however, is not indisjiens-

able. The action may be indispensable. The action may
be maintainable without showing any notice, request, or

demand to the managing body, or any actual refusal by
them to prosecute; in other words, the refusal may be

virtual. If the facts alleged show that the defendants

charged with the wrongdoing, or some of them, constitute

a majority of the directors or managing body at the

time of commencing the suit, or that the directors, or

a majority of them, are still under the control of the

wrongdoing defendants, so that a refusal of the manag-
ing body, if requested to bring the suit in the name of the

corporation, may be inferred with reasonable certainty,

then an action by a stockholder may be maintained with-

out alleging or proving any notice, request, demand, or

express refusal. In like manner, if the plaintiff's plead-

ings disclose any other condition of fact which renders

it reasonably certain that a suit by the corporation would
be impossible, and that a demand therefor would be nug-

atory, the action may be mtaintained without averring a

demand or any other similar proceeding on the part of

the stockliolder plaintiff."
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In Young v. Alhambra Mining Co. it is said:

"The ninety-fourth rale is nothing more than a

means to an end. Its purpose was simply to bring to the

knowledge of the Court, at the inception of the suit, all

the facts upon which an opinion might be formed,

whether such suit did really and substantially involve a

dispute or controversy properly within the jurisdiction

of the court, and whether the parties thereto had, or had
not, been collusively joined, for the purpose of creating

a case cognizable in such court. The statute of 1875 en-

abled the court, of its own motion, to dismiss all suits

where the arrangement of the parties was collusive, or

the controversy was not substantially between citizens

of different states. But for the ninety-fourth rule, such

collusion or improperly acquired jurisdiction might not

appear until the case had greatly imposed upon the time

of the court. The effect of the ninety-fourth rule was
to make the question of collusion or improper jurisdic-

tion a preliminary one. But, where the bill, in all of its

averments, shows that the controversy is substantially

between citizens of different states, and that there is no
collusion, all of the ends of the rule are already met. To
acquire more would be to exalt the means above the end.

The bill here discloses such a case. If a stockholder,

who has been shorn of his interest by his trustees, cannot

bring suit to arrest their fraudulent doings, there is no
justice in laws. If entitled to bring such suit at all, it is

a substantial right, which opens to him such a forum as

any other substantial right can invoke. It would be a

parody upon the statute and the rule to hold that this

substantial right must be lost unless the victimized stock-

holder can, within the time left, get together the guilty

parties, and demand of them a suit against themselves,

—

a suit implying their own business and moral turpitude.

Such a proceeding every sensible man, out of a court of

justice, knows would never be complied with. For the

foregoing reasons, the demurrer will be overruled."

In the recent case of Delaware S H. Co. v. Albany S
S. R. Co. (supra) the Supreme Court of the United
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States affirmed the rule announced in the authorities

above cited. In that case, speaking of the previous de-

cision of the Court in Doctor v. Harrington, 196 U. S.

579, the Court says:

"Coming to consider the effect of those allegations,

we said that rule 94 contemplates that there may be, and
provides for, a suit by the stockholder in a corporation,

founded on rights which may be properly asserted by
the corporation. And we further said that 'the ultimate

interest of the corporation made defendant may be the

same as that of the stockholder made plaintiff, but the

corporation may be under a control antagonistic to him,

and made to act in any way detrimental to his interest.

In other words, his interests and the interests of the cor-

poration may be subservient to some illegal purpose.'

And we decided that these principles were satisfied by
the allegations of the bill, and that such antagonism ex-

isted between the complainants in the suit and the direc-

tors of the corporation that they would ' suffer irremedi-

able loss if not permitted to sue.' In other words, the

complainants were in such a situation by reason of the

power which Harrington possessed over those who man-
aged the corporation—directors and stockholders—that

appeals to them for action would have been futile.
'

'

LACHES.

It is contended by respondent that complainant is

barred by laches. The authorities cited by respondent

do not meet the propositions urged on this branch of

the case in appellant's original brief nor controvert or

overthrow the authorities there cited. In the case of

Boyce v. Coal Co., a minority stockholder sought to

resist the foreclosure of a mortgage which had been duly

recorded, on the ground that its execution was ultra vires.

The facts, as well as the principles of law controlling

them, were wholly different from those involved in the

case at bar. In 36 Fed. 638, cited by respondent, the
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principles advanced in appellant's original brief are rec-

ognized. An examination of the remaining authorities

cited will disclose no conflict in principle between them

and the authorities cited in appellant's original brief.

The principle underlying them all is found in the fol-

lowing quotation from respondent's brief taken from

Jesup V. Illinois Cent. R. Co., 43 Fed. 483

:

"The rule is a wholesome one that requires the

Court, in cases of merely voidable contracts to withhold

relief from those who, with knowledge of the facts, or

with full opportunity to ascertain them, unreasonably
postpone application for relief."

A careful analysis of the decisions of the courts nec-

essarily leads to the following conclusions

:

First: That where a trustee and managing officer

of a corporation undertakes to deal with his corporation

at arm's length, while retaining his office and discharg-

ing his official functions, such transactions are prima

facie voidable and may be set aside at the instance of

the corporation or of minority stockholders; that the

onus is upon the officer to show the exercise of the high-

est degree of good faith in the transaction, that it was

made openly and without concealment or fraud, and that

it was fair and just to the corporation ; and further that

in such cases of merely voidable contracts, the knowledge

of the stockholders of all the material facts may effect

a ratification or may estop them to complain.

Second: That where such trustee and managing

officer of a corporation has withheld any material fact,

or has failed to exercise the degree of good faith re-

quired by the position of trust occupied by him, or has

failed, to the detriment of the corporation, to perform

in good faith the terms or conditions upon which his con-

tract or transaction was made to rest, or has by means
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of his official position taken any unfair advantage of the

corporation lie represents, such contract or transaction is

void, and not voidable merely, and will be set aside as

fraudulent by a court of equity.

Starting with these fundamental principles, it is not

difficult to apply the law of laches to the facts of this case.

If the contract were merely voidable,—in other words,

if McMillin had sustained the burden of showing that he

acquired the official consent of his board to enter into

the contracts with Bowring as trustee only after the exer-

cise of the utmost good faith and fair dealing on his part;

that he had fully carried out the alleged arrangement to

install and test the patent machine in the company's mill

at his sole expense, and that he had made the lease and

contract for the supply of barrels to the defendant cor-

poration only after a full and complete disclosure of all

facts within his knowledge which would be calculated to

influence the judgment and decision of his board, still

the fact remains that the relation thus created was one

which placed his personal interests in conflict with the

interests of the corporation he represented, that he was

enabled by it to extract large profits from the corpora-

tion, and that, during a portion of the time at least, the

transactions were inevitably such that the greater his

profits, the greater were the losses to the company. And
what is here said is in effect true of the matter of salary.

Under these circumstances relief will be granted at

the suit of a minority stockholder, unless it appear, first,

that such stockholder has unreasonably delayed the in-

stitution of suit after full knowledge or the means there-

of, and, second, that the relation of the property or of

the parties to the transaction (the officer and the corpor-

ation) had so changed that "it would be inequitable to

permit the claim of the plaintiff to be enforced."
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Upon the first of these conditions we submit that the

facts, even upon the extreme claims made by respond-

ent, do not show such knowledge. The complainant knew

nothing of the circumstances disclosed by the evidence in

relation to the negotiations of McMillin with Bowring

and with his co-trustees in relation thereto; he knew

nothing in relation to the expense of installing and test-

ing this first patent machine; he did not know that the

defendant company had expended more than $4,000 to

facilitate these experiments in the operation of this ma-

chine nor that McMillin had made a profit therefrom ; he

had no knowledge of the facts disclosed in the corre-

spondence between McMillin and Chapman; he knew

nothing concerning McMillin 's negotiations for the sec-

ond machine nor concerning his negotiations with his

board of trustees for the lease and contract for the sup-

ply of barrels. Neither he nor his father had had any

experience in the manufacture of staves and heads, nor

did they know anything concerning the expense of oper-

ating the patent machine and of the cost of barrels pro-

duced from patent staves. It is said that they had had

experience in the lime business and therefore knew the

cost of barrels ; but this would involve no knowledge out-

side of the cost of cooperage. It is also claimed that com-

plainant and the elder Cowell at one time visited the

stave mill and watched the patent machine operate, and

that Henry Cowell asked the cost of these barrels. Mr.

McMillin refused to answer, and in his testimony gave

as his reason that "that was one of the things I consid-

ered none of his business absolutely." (Record, p.

1249.) Efforts were repeatedly made to obtain informa-

tion, and to that end complainant attended the meetings

of the stockholders in '92, '94 and '95. At the last meet-

ing he was accompanied by Judge Struve, who in his let-

ter introduced in evidence explained the efforts made to
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obtain information and said, "We have been met all

along the line with evasive answers, and in some cases

with positive refusals to give any statement whatever."

(Record, p. 1193.) McMillin admits in his testimony

that he refused at different times to give information be-

cause the Cowells were competitors (Record, p. 1109),

and in his answer he alleges that "the said McMillin did

not feel or believe that the books of account should be

examined by the said Henry Cowell or the plaintiff here-

in, for the reason that they were competitors in busi-

ness." In a circular printed by McMillin in the Tacoma

Ledger, and which is attached to Defendant's Exhibit

4, he described this patent machine and its operation as

a part of the equipment and business of the defendant

company, and in a circular issued by him to facilitate the

sale of the company's bonds he declared "It has also the

largest cooperage plant on the Pacific Coast, fitted up in

the very best shape with all the latest and best machin-

ery, having a daily capacity in staves, headings and

hoops of about 4,000 barrels." (Complainant's Exhibit

"II.") The complainant had neither knowledge nor

means of knowledge concerning the organization or the

business of the Staveless Barrel Company. He did not

know that defendant McMillin had purchased the stock

of his co-trustees. On the contrary this fact was sedu-

lously concealed by McMillin, who not only gave false in-

formation to Olney in relation thereto, but admits that

he had given like information to the elder Cowell. In

other words, he allowed this stock to remain in the names

of the original holders and conveyed information both

to Olney and Cowell from which the only inference to be

drawn was that these trustees had retained their inter-

ests in the corporation throughout the years covered by

this controversy. To make this concealment more ef-

fectual he even had these stockholders receipt for the
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dividends down to a few weeks before the commence-

ment of this action, though the dividends were in fact

turned over to him.

Under tliese circumstances tliere could be neither

ratification nor estoppel on the part of the apjjellant.

Second: But the situation of McMillin has been in

no wise changed by the lapse of time. No fact is dis-

closed by the evidence which would make it inequitable

to require him to do now what a court of equity would

have required at an earlier date. This Court has very

clearly announced the rule applicable on this proposition

in the case of London & San Francisco Bank v. Dexter

Horton S Co., 126 Fed. 593. In that case it is said

:

"The lapse of time which might induce the ai^plica-

tion of the doctrine is not a determined period, but de-

pends upon the circumstances of the particular case.

One principle pervades all cases involving the defense of

laches, however, and that is, that not only must there be

a seemingly unnecessary delay on the part of the plain-

tiff in bringing or prosecuting his action, but that, by
reason of some change in the condition or relations of

the property or parties occurring during the period of

delay, it would be inequitable to permit the claim of the

plaintiff to be enforced."

But under the facts of this case there was such con-

cealment and fraud, both actual and constructive, as to

vitiate the transactions of McMillin both in respect to

the barrel machine and the manufacture and sale of bar-

rels to the defendant company and in respect to salary.

In such cases, as has been aptly declared by Lord Ers-

kine, "No length of time can prevent the unkenneling of

a fraud." Moreover, it was his duty to disclose the

whole truth in relation to the matters which are here the

basis of complaint. Instead of doing so, he denied the

right of the minority stockholders to information, upon
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the alleged ground that they were competitors, and not

only concealed the iinportant elements in his transac-

tions, but performed many of these acts in such a man-

ner that they would conceal themselves. Under such

circumstances he cannot be heard to invoke the doctrine

of laches as a bar to recovery in this action. The minority

stockliolders, as is said in Moore v. Waco Bldg. Ass'n,

45 S. W. 977, "were not put upon inquiry to ascertain

if their trusted agent had violated his trust, but they

could act upon the assumption that all the duties im-

posed upon him would be faithfully performed; and, in

order to require them to act and take steps for their pro-

tection against him, his conduct must be of such an un-

equivocal character as to convey the information that

he had repudiated his trust, or violated the duties with

which he was charged."

RESUME.

In view of the wide field of immaterial matters over

which this Court has been invited to travel by the testi-

mony and by the brief and argument of respondent, it

becomes important, in conclusion, to present a brief

resume of the real issues and the essential facts by which

they are to be determined, as well as of the principles

governing their determination.

The inquiry that lies at the threshold of this con-

troversy may be thus stated: Did the defendant Mc-

Millin disclose every fact within his knowledge calcu-

lated to influence the minds of his co-trustees, exercising

toward them and his corporation the highest degree of

good faith, advising against himself as he would against

a stranger, withholding and concealing nothing, before

obtaining the sanction of his board to enter into the con-
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tract with Bowring as trustee in his own name and be-

half and to use his company's stave mill, machinery and

power, and in and by means thereof to install and test

this machine at his personal expense ; and was the sanc-

tion so obtained the official action of the board! Un-

less this question can be answered in the affirmative, the

contracts made by McMillin in his own name must be

held to have been made for the use and benefit of the

company. And even though McMillin had explained

every fact fully and fairly to Masterson and to other

members of his board individually, and had obtained

their individual assent, this would not be sufficient. The

corporation cannot be bound, nor its trusted agent re-

lieved from the discharge of any of his duties, except by

the official action of its duly authorized board of trustees

duly convened in a regular meeting or a special meeting

called for that purpose.

The statute of the state of Washington in force since

prior to the organization of the defendant corparation de-

clares that "the corporate powers of a corporation shall

be exercised by a board of not less than two trustees

* * * " (1 B. C, §4255.) And it is further pro-

vided that "a majority of the whole number of trustees

shall form a board for the transaction of business, and

every decision of a majority of the persons duly assem-

bled as a hoard shall be valid as a corporate act. (1 B.

C, §4257.)

The by-laws of the corporation provide for stated

regular meetings and also for the manner of calling spe-

cial meetings.

Without reference to the statute law, however, it is

well settled by the authorities that individual directors

have no authority as such, and that in order to bind the

corporation the directors must act when assembled as a



59

board, either at regular or duly called special meetings,

where each may have the benefit of the suggestions, opin-

ions and comments of all the others, and at the end of

discussion express his official action by formal vote. The

separate assent of a majority of the members of the

board, obtained when they are not regularly convened

and acting together as a board, is not binding upon the

corporation.

3 Thompson on Corporations, §§ 3906-3908.

Angell & Ames on Corporations, § 504.

2 Cook on Stocks and Stockholders, § 712.

Limcr v. Traders Co., 28 S. E. 731 (W. Va.).

Hamlin v. Union Brass Co., 44 Atl. 385 (N. H.).

Monroe Mercantile Co. v. Arnold et al., 34 S. E.

176 (Ga.).

Gashwiler v. Willis, 33 Calif. 20.

Tradesman Pub. Co. v. Knoxville C. W. C, 49 Am.
St. Rep. 959 (Tenn.).

Baldivin et al. v. Canfield, 1 N. W. 270.

Edgerly v. Emerson, 55 Am. Dec. 216.

Cammeyer v. United German Lutheran Churches,

2 Sandford's Ch. 254.

From the time that Bowring appeared upon the

scene on the first of October, or after his return from

California on the first of November, until the signing of

these contracts between McMillin on the one hand and

Bowring, as trustee, on the other, there was but one re-

corded meeting of the board of trustees, which occurred

immediately after the annual stockholders' meeting on

the 26th of January, 1891, and the record of this meet-

ing is silent upon the subject. AX this meeting Mr. Cart-

wright, who was then for the first time elected a member
of the board, was appointed secretary pro tem., and Mr.

Keen, who was the secretary, testifies that he could not
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have been present. He also testifies that he kept a record

of every regular or special meeting of the board, of any

kind, at which he was present. (Record, pp. 1374, 1375.)

Mr. Manning testifies as follows

:

"In fact I do not remember that it was ever sub-

mitted as a business before the board. It was discussed

by members of the board at different times.

Q. Did you never have it submitted to the board

of trustees as the official governing body of this corpora-

tion!

A. I do not remember. If it is so it is in the min-

utes. The minutes are here."

(Record, p. 218.)

Mr. Wallace's recollection was exceedingly indefi-

nite. Upon this subject he gave the following testimony:

Q. "Were any of the details of a proposition of

Mr. Bowring ever submitted to you?

A. Not that I know of. Oh, well—directly from

him?

Q. Oh, no, were the details of his proposition laid

before you, as to what he was willing to do in the way
of agreeing to furnish a machine there and what

A. (Interrupting) I presume it was.

Q. What is your recollection about it?

A. Well, it is not clear enough for me to state. . I

simply have a vague recollection of these negotiations

extending over a period of months."

(Record, p. 262.)

It is true that McMillin testifies, in his general and

discursory manner, that these negotiations were carried

on with his co-trustees "both officially and unofficially."

But the onus is upon him to establish that he was au-

thorized by the official action of his board to enter into

this arrangement in his own behalf and to be absolved
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from the corresponding obligations he owed his com-

pany. And the evidence upon the snl)ject is not sufficient

to sustain this onus.

But even if it be found that authority was officially

given liim by his board of trustees, nevertheless he has

not sustained the burden of showing the good faith re-

quired of him by the law. The Court on this subject

made the following findings :

"
( 18 ) In the fall of 1890, Frank Bowring, as trustee

of the Waterman-Chapman Barrel Machine Company,

of Detroit, Michigan, came to Puget Sound for the pur-

pose of introducing a patent machine for making barrel

staves. The officers of this company had previously had

correspondence with the defendant company. He visited

Roche Harbor about the first of October, and interviewed

Mr. McMillin as the president of defendant corporation.

He then went to California, and returned in the month

of November, 1890, after which he had numerous inter-

views with defendant McMillin. McMillin presented the

matter to the members of his board of trustees, who de-

clined to take the machine, on the grounds : First, that

it was an experiment, and it was doubtful whether it

would work in the woods of the country ; and, second, be-

cause of the financial condition of the company and the

expense of making such experiments. (Printed Record,

testimony of Manning, pp. 221, 222, 226, 227; testimony

of Wallace, pp. 261, 263, 264; testimony of Keen, pp.

1358, 1359.)

(19) Further negotiations were had between Mc-

Millin and Bowring, and after the forms of the contract

had been prepared between the parties, and submitted

to Detroit, Michigan, a written agreement was finally

entered into on the 16th day of March, 1891, between

Frank Bowring, as trustee for the Waterman-Chapman
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Barrel Macliine Company, and John S. McMillin, called

a license, by which first party sold to second party the

right to the exclusive use of said patent barrel machine

in the States of California, Oregon and Washington, and

agreed to furnish said patent machine to second

party, with duplicate parts, the latter to advance actual

cost, not exceeding $1,500, and also freight on the same,

which sums were to be repaid out of royalties, and the

freight advanced to be a lien on the machine. Second

party was to pay first party a royalty on the product of

the machine on a stated scale.

(20) A separate agreement was entered into be-

tween the same parties on the same date, which recites

that first party has on this date granted to second party

the above license, "which license has been by agreement

placed in the hands of the Pacific National Bank, of Ta-

coma, Washington, in escrow, with instructions for its

delivery thereto attached."

The material stipulations of this contract are as

follows

:

First: First party is to furnish second party one

complete machine, and to furnish, at his own expense, a

competent man to superintend the setting up and testing

thereof; second party to provide such additional labor

and material as may be required therefor.

Second: Second party to advance freight on ar-

rival of machine. First party to make a complete test

by operating machine for sixty days upon timber fur-

nished by second party, who shall, during such test, be

entitled to all the product of the machine free from roy-

alty. At the expiration of the test, if second party is

satisfied with the quality and cost of the product, he shall

pay to the Pacific National Bank, for the use of first

party, the cost price of the machine, not exceeding $1,500,
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which amount, together with freight, shall be deducted

from the first royalties to become due under the license.

If second party shall not be satisfied with the test as

to quality and price, and sh.all elect not to use the ma-

chine, first party is to refund tlie freight advanced and

remove the machine, and all rights and liabilities under

the contract shall cease. It is further agreed that the

freight shall, however, remain a permanent lien upon

the machine until paid and satisfied.

Third: If the machine is accepted by the second

party after the test, Bowring is to be employed by sec-

ond party at a salary of $1,500 per year."

In addition to the findings so made, the following

facts are shown by the undisputed evidence in the record.

Kirk, the newly employed foreman of the stave mill, in-

formed McMillin in the latter part of December, 1890,

that staves could be made cheaper by making certain

changes and improvements in the mill, and McMillin re-

plied that he had made arrangements for a patent ma-

chine from Michigan and wanted only such improvements

in the mill "as we could get along with" until he had

found out whether the patent machine would work. (Eec-

ord, p. 353.) And this testimony of Kirk is not denied,

but is substantially admitted by McMillin. (Eecord, p.

1139.) This proof demonstrates that McMillin had made

up his mind to test this patent machine before the meet-

ing of his board of trustees in January following. He
went to San Francisco, at the company's expense, on the

5th of January, 1891, and returned on the 22nd, and while

there worked up a trade for the product of this machine

ready for contract as soon as he would be in position to

sign. (See letter to Chapman, Complainant's Exhibit

"SS," Eecord, p. 1779.) That he had already given his

consent to Bowring "to go into it on certain terms and
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conditions" likewise appears from this letter. It is not

pretended that any of these facts were made known to

his board of trustees.

Not only was McMillin the general manager of the

corporation with fiill authority to conduct its business

as a manufacturing plant, but the other members of "the

board testified that they relied upon him and were

guided by his judgment in all practical matters, and the

trial Court expressly found the sole reasons given by the

trustees in their testimony for declining to carry out the

negotiations with Bowring on behalf of the corporation

were "first, that it was an experiment, and it was doubt-

ful whether it would work in the woods of the country;

and, second, because of the financial condition of the

company and the expense of making such experiments.

(Finding of Fact 18.)

So far as the experimenting is concerned, it is ad-

mitted that they had been experimenting from the first

in the operation of their stave mill and were contemplat-

ing installing additional machinery to meet the require-

ments of their business. As to matters of this kind, the

record shows that they have at all times been guided by

the judgment of McMillin, who commonly acted in mat-

ters involving much greater expenditures, of money with-

out any express authorization of his board. If he had

had the same amount of faith in the machine for his

corporation that he had for himself, it is inconceivable

that his board would have rejected these negotiations

with Bowring solely on the ground that the machine was

an experiment.

The second ground of their refusal was one more

likely to be seriously considered by the board. If they

were informed that they would be required to advance

both the cost and the freight upon this machine, amount-
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ing to more than $2,000, and tlie-n to test it at their own

expense, an indeterminate further expense and venture,

they might well have paused ; and in such event their de-

cision would doubtless lie controlled by the attitude of

McMillin. In view of his own subsequent conduct and

of his declarations in his letters to Chapman; in view of

the fact that he did not hesitate to expend more than

$4,000 for improvements in the mill to facilitate his ex-

periments with this machine, and, immediately upon the

destruction of the mill by fire to commence rebuilding

it at a cost fifty per cent, greater than the cost of the

original plant, and to provide for the use therein of this

patent stave cutting machine, all without any express au-

thorization of his board, the conclusion cannot well be

escaped that McMillin 's demeanor, acts and utterances

in these first negotiations with his board were not such

as were intended to inspire the members of the board

with the confidence which he himself possessed. Under

such circumstances the mind is led irresistibly to the

conclusion that self-interest outran fidelity in the breast

of the manager of this corporation. As is aptly said by

the Court in Stewart v. Lehigh Valley R. B. Co., 38 N
J. L. 523:

"It matters not that the contract seems a fair one.

Fraud is too cunning and evasive for courts to establish

a rule that invites its presence. There may be isolated

cases in which the trustee is willing to make a contract

on more favorable terms for the cestui que trust than any

one else, but the opportunities for self-advancement, at

the expense of those whose concerns he has in charge,

and under circumstances where concealment is easy, are

so much more numerous than these isolated cases, that in

declaring a rule the latter are not worthy of consider-

ation.
'

'

Moreover, the second contract made with Bowring

offers the most irresistible and convincing proof that
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McMillin did not lay all the facts fully and fairly before

his board of trustees. If the corporation could have

availed itself of the terms of this contract, it would have

been unnecessary to advance the cost price of the ma-

chine, and it would not have been required to defray the

expenses of vnstalling and testing this machine over a

period of sixty days. It would have had the product of

it during that time free of royalty and it would have

been the sole judge as to the success of this machine,

both in respect to the quality and price of its product.

It would have been required to provide only the addi-

tional labor and material required and to advance only

the freight on this machine, amounting to $525, for which

it would have had not only a lien against the machine

but an express liability against a solvent company for

its repayment in the event the machine was rejected. Its

actual outlay in this experiment would patently have

been merely nominal, and as the sequel proved, would

have amounted to only $315. The testimony of both

Manning and Wallace discloses that neither of them had

any knowledge of the actual terms of this second con-

tract. Upon this subject, Wallace gave the following

testimony

:

Q. "Now, Mr. Wallace, if you had known at that

time that this machine could be sent here, installed, ex-

perimented with for sixty days, the company to receive

the product of the machine for that sixty days, without

a royalty, without the advance of more than from five to

eight or nine hundred dollars, and that, or the most of

it, to be made a lien on the machine if you rejected it, if

it did not prove eflficient for the purpose of manufactur-

ing the barrels required for use in your plant, would you

have voted for the refusal to enter into this arrange-

ment?

A. Well, that would seem to me a very liberal

proposition, put that way, and it would have certainly



67

received consideration from the board; but the board, in

a matter of tliis kind, was largely guided by the advice

of Mr. McMillin, because he was a practical man on such

matters as that, why, we would have followed his ideas."

(Record, pp. 265, 266.)

In the face of these uncontradicted facts, it would

be difficult indeed for a disinterested and impartial mind

to urge the conclusion that the board of trustees of the

defendant corporation were advised before declining to

enter into these negotiations with Bowring that an agree-

ment could be made with him upon the terms expressed

in this second contract.

II.

But assuming, for the sake of the argument, that

the facts were fully and fairly laid before the board of

trustees and their sanction officially given before Mc-

Millin entered into these contracts with Bowring, such

sanction, if given, was upon the express agreement that

the patent machine should be installed and tested in the

company's mill at the sole expense of the defendant Mc-

Millin. Upon this question the trial Court made the fol-

lowing finding:

" (21) The patent machine arrived at Roche Harbor

in the month of December, 1891, and was installed in

defendant company's stave mill, with the consent of the

other members of the board of trustees, given individu-

nlly but not ofpcialli/, and upon the distinct understand-

ing that the installation and test of said machine should

be at McMillin 's personal expense, and if successful, de-

fendant company should have first opportunity to re-

ceive its output. (Defendant's answer, paragraph VI,

Printed Record, p. 52. Testimony of McMillin, p. 1041.)
"

That this understanding was not carried out liter-

ally and in good faith by McMillin is clearly established
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by the further findings of the trial Court, which are as

follows

:

" (22) This machine was installed during the winter

of '91 and '92, and certain preliminary tests made. Be-

cause of the insufficiency of parts of the machine and

the lack of sufficient suitable stave or drum bolts to

operate it (see letters of Chapman to McMillin and of

McMillin to Chapman, complainant's Exhibits "PP" and

"SS," Printed Record, pp. 1772, 1779), Hetherington,

the superintendent for the Barrel Machine Comj^any,

went back to Detroit, returning to Roche Harbor again

in the month of July, 1892. Thereafter the experiments

were continued and the patent machine operated until

the 10th day of September, 1892, when the stave mill and

its contents were burned, including the patent barrel

machine.

During this time the patent machine produced more

than 33,000 sets of commercial staves, 4,320 of which

were burned and charged on the books of the company

to "profit and loss" at 12 cents per set; 29,004 sets were

used by the defendant company and charged to its coop-

erage account at 6 cents per set. (See last sheet of com-

plainant's Exhibit "J," printed Record, p. 2277.)

(23) Wliile this first patent machine was being in-

stalled and operated, the freight and all other expenses

incident to the installation thereof were paid by the de-

fendant corporation and charged up on its books to an

account entitled "J. S. McMillin barrel machine ac-

count." The total of the expenses so advanced by the

company and charged to said account was $1,825.96. On

December 31, 1892, this account was credited, and Frank

Bowring, trustee, debited with $985.92, as per contract,

the same being the portion of the expense of installation

which, as agreed between him and McMillin, was to be
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borne by Bowring. (Complamant's Exhibit "G"; also

Printed Record, pp. 502 et seq., 704, 705.)

(24) At the close of the year 1892, defendant Mc-

Millin caused a charge to be made against defendant

corporation of a royalty upon the 29,000 sets of patent

staves not consumed by the fire, amounting to $2,205.98,

which sum was credited to the said J. S. McMillin barrel

machine account and debited to cooperage. This left a

credit balance in the barrel machine account of $1,365.94,

which account was balanced by crediting said sum to the

personal account of J. S. McMillin.

The item of $985.92, which was credited to this ac-

count and charged to Bowring, trustee, was carried on

the books of the defendant company as a charge against

Bowring until the month of October, 1894, when it was

balanced in the manner hereinafter stated.

(25) The drum bolts used in the operation of the

patent machine during the period of experimentation and

operation thereof before the fire were paid for by the

defendant company, and originally charged to an account

called "drum bolt account," which account at the end

of the year was charged to "stave mill operation ac-

count. '

' ( Complainant 's Exhibits " J " and " K, " Print-

ed Record, pp. 2277, 2292.)

The payroll for the operation of the patent machine

was, in the first instance, charged to an account called

"barrel machine operations," and was at the end of the

year 1892 balanced by charging the full amount thereof,

$1,256.02, to the account "stave mill operations." (Com-

plainant's Exhibit "J.")

Except the items shown in the "J. S. McMillin barrel

machine account," all expenses involved in or incident

to the installation or operation of the patent machine

were included in the operations of the stave mill and
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charged to the "stave mill operation account." (Com-

plainant's Exhibit "J.") This account was merged into

"cooperage account."

(26) During the year 1892, and up to the time of

the fire, there was expended on the stave mill plant more

than $4,200, the principal part of which was for new

steam vats for steaming the drum bolts, and sheds and

warehouses for housing the staves. (Testimony of Bow-

ring, Printed Record, p. 154; Shultz, p. 497.)

At the time of the fire the stave mill plant showed

an entire investment of more than $33,000, and insurance

was carried upon this plant to the amount of $10,000. '

'

The foregoing findings cannot be read without lead-

ing to the inevitable conclusion that the understanding

upon which consent was given was not faithfully carried

out by McMillin. His position as sole manager of his

corporation afforded the opportunity to take an advan-

tage to himself which he would not have permitted to a

stranger, and the impulse of self-interest was too great to

resist the temptation offered. The theory that because

he had an account upon the books of the corporation and

was during this period its creditor is sufficient to explain

away the fact that all these expenses were advanced by

the defendant company and to operate as payment by

him thereof, cannot be justified in law. It was at best

a method of dealing by which he might easily have evad-

ed the payment of these expenses, had the experiment

been unsuccessful. Moreover, as we have heretofore

seen, the credits of McMillin on the books of the com-

pany were not sufficient to meet the charges made to the

McMillin Mill Account in the absence of the credit given

for royalty, not to mention the pay-roll and drum bolt

account. It is further to be observed that he required

the company to advance the portion of the expenses
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which were to he borne by the patentee, to-wit, $985, and

which were ultimately charged to Bowring as trustee, a

burden which it bore for more tiian two years and until

the charge was wiped out by the profits of the barrel busi-

ness. But aside from the technical contention that the

cost of the freight and experimentation with this machine

was borne by McMillin, because of the credits in his per-

sonal account, notwithstanding their advancement by the

defendant company, the other facts found by the Court

are not consistent with fair dealing, and clearly estab-

lish that McMillin did not in good faith carry out the

alleged understanding with his board of trustees. The

fact that he required the company to bear the loss of

the 4,320 sets of staves burned, that he charged a roy-

alty of $2,205 on the patent staves used by the company,

that he required the company to pay "all expenses in-

volved in or incident to the installation and operation of

the patent machine not included in the barrel machine

account and the stave mill operation account," and the

fact that he expended on the stave mill plant more than

$4,200, principally for the purpose of carrying on his

experiments with and operating this machine, cannot be

harmonized with the theory of good faith in carrjring out

his alleged understanding with his board to install and

test this machine at his personal expense.

Hence, even though the consent of his board was

properly given, the condition upon which that consent

was based was not performed. And under such circum-

stances, equity must declare that he held these contracts

and all rights arising under them for the benefit of his

corporation.

ni.

The agreements made by McMillin with his board of

trustees to lease and operate the stave mill and to supply
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barrels to the defendant company cannot be sustained

under the facts of this case. His position was one of

peculiar trust. Occupying such a position toward the de-

fendant corporation, tlie law would not permit him to put

himself in a position in which his personal interests were

or might be in conflict with the interests of the corpora-

tion. By these contracts McMillin took over to himself

one of the most important departments of the business

of the company. He could not conduct that business and

at the same time remain the trusted and responsible man-

ager of the remaining business of the defendant com-

pany without inevitable conflict between the two inter-

ests he undertook to represent. In the conflict of inter-

ests which must ensue from such an arrangement, self-

interest would inevitably override duty, and that it did

so in this case is abundantly established by the proofs.

Iniquity inheres in the very nature of such an arrange-

ment. The impropriety and injustice of it should have

at once occurred to the mind of the ordinary layman,

and much more so to one trained in the law, as was Mc-

Millin. It should require neitlier proof nor authority to

impel a court of equity to set these contracts at naught.

But even if under any circumstances such an ar-

rangement can be made by a managing officer of a cor-

poration with his board of trustees without first resign-

ing, so that in the execution of the contracts he would

be free from the impelling influence of self-interest and

from the struggle which must arise out of the conflict be-

tween greed and conscience, the law is declared by the

unbroken voice of authority that the officer must make

it appear by clear and convincing proof that before the

execution of such contracts he had given his fellow-

trustees all the information he possessed concerning the

transaction, that he must have suppressed naught of the

truth, and that the corporation, acting officially through
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the remaining trustees, had been honestly and fully ad-

vised of all the material facts and circumstances which

might influence their action. And unless these facts are

made fully to appear, the contract will either be declared

void and the ofificer required to account for the profits

made under it, or it will be held to inure to the benefit of

the corporation of which he is an officer.

Tested in the light of these principles of law, let us

now briefly consider the facts disclosed by the record in

this case. In respect to them the trial court made the

following findings of fact:

" (27) Immediately after the fire, McMillin notified

the Waterman-Chapman Barrel Machine Company of

the loss, and demanded that they immediately build him

a new machine, saying among other things : "I have

no doubt whatever of the ultimate success of the propo-

sition in this field. * * * j have such confidence in

its ultimate success that I am not only willing, but insist

upon going right ahead with the proposition at once

* * * I will immediately rebuild the mill. In fact,

we are at work on it already, and I will depend upon the

machine coming at the very earliest possible moment.

We will be obliged to buy or make other stock for our

lime kilns until that machine is in operation; conse-

quently, am very anxious that you should push it to

the very utmost." (Letter of McMillin to Chapman,

complainant's Exliibit "00," Printed Record, p. 1768.)

(28) McMillin immediately caused plans to be pre-

pared for the erection of a new mill, and began the con-

struction thereof, with the knowledge of the other mem-
bers of the board, but without any official action on their

part. (Testimony of Manning, Printed Record, pp. 245,

246.)

All matters pertaining to its equipment, machinery,
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etc., were in the hands of McMillin and the other direc-

tors did not assume responsibility about what related

to the operation of the plant. (Testimony of Manning,

Printed Eecord, p. 250.)

The work of constructing the mill was carried for-

ward from that time until about the first of April, 1893.

The new mill was built on a larger scale, and was pro-

vided with drag saw, log haul, cars, steam vats and other

facilities for the convenient use and operation of the pat-

ent staveless barrel machine; also with a head saw for

cutting heading, and other machinery and appliances nec-

essary for the full equipment of the stave mill plant. The
cost of the new mill, when completed, was about $44,000.

(Testimony of Shultz, Printed Record, p. 509; Shedden,

p. 781; complainant's Exhibit "Z," Printed Record, p.

2303.)

(29) The entire manufacturing business of the de-

fendant corporation was conducted at Roche Harbor,

on San Juan Island. Cartwright had left Roche Harbor

about July, 1891, to look after the interests of the com-

pany in California. The other members of the board

resided at Tacoma, Washington, and had no knowledge

of the business of manufacturing lime or barrels, and

had no familiarity whatever with the manufacturing

business of the defendant company. They visited Roche

Harbor only at long intervals, and then for a short time,

and had no knowledge of its plant, business or accounts,

except such as they received from the defendant Mc-

Millin, upon whom they relied for the management of

the business of the corporation. (Testimony of Manning,

Printed Record, p. 250; Wallace, p. 266.)

(32) At a special meeting of the board of trustees

on January 9, 1893, at which were present McMillin,

Masterson and Manning, McMillin notified the board that

the patent stave machine, which he had by their permis-
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sion placed in the company's mill, for the purpose of

testing, had been destroyed by the fire of September 10th,

and that he desired to replace it in the new mill by

another machine upon some plan of royalty or lease.

(Printed Record, p. 298.)

(33) At the first regular meeting of the new board,

held on January 26, 1893, McMillin submitted a written

proposition to lease the company's stave mill, which was

then in course of erection. This proposition is attached

to defendants' answer as exhibit 2, and its terms are

substantially embodied in the written lease and contract

hereinafter mentioned.

At the same meeting, McMillin was authorized by

the board "to place said machine in its mill at Roche

Harbor at the company's expense for setting up and

starting the same, with the distinct understanding that

the same should be without any prejudice to the rights

or interests of Mr. McMillin." (Printed Record, p. 299.)

(34) At a meeting of the board held on March 13,

1893, McMillin presented a form of lease for the com-

pany's stave mill, and also a form of contract for sup-

plying the company with barrels. These instruments

were approved and authorized to be executed by the vice

president and secretary. (Printed Record, pp. 300, 301.)

These instruments were executed on March 15, 1893, by

the corporation as first party and McMillin as second

party. (Exhibits 3 and 4 to defendant's answer, Printed

Record, pp. 94, 98.)

(35) The lease above mentioned covers defendant

company's stave mill plant, wharf, dry kilns, house, sheds,

buildings, booms and all structures pertaining to the said

mill plant, with all machinery, tools, etc., and all land nec-

ess.-.y or convenient to the operation of the mill and the

handling of the products thereof. The corporation agrees
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to keep the mill supplied with a sufficient quantity of fresh

water for all uses, and to keep up and maintain in good

order the wharf, mill plant, etc. The lease is for one year

from April 1, 1893, with the privilege of four more years,

at a rental of $200 per month.

(36) The material parts of the contract above men-

tioned are as follows:

First: Second party (McMillin) agrees to sell and

first party agrees to buy all barrels which the latter may
require in its lime business at Roche Harbor during the

continuance of the above mentioned lease.

Second : First party to bear all expense of inspect-

ing, measuring and delivering material or supplies for

the mill to be used in manufacturing therein; also to de-

liver all cooperage stock from mill or warehouse to cooper

shops.

Third: Second party to have free use of cooper

shops and of all tools, etc., therein, with all necessary

storage for barrels or barrel material, and to have free

wharfage. All supplies furnished by first party from

mill or cooperage departments are to be charged at cost.

Fourth: First party is to receive all staves and

heading as fast as manufactured, and credit second party

therefor at 14 cents per set for staves, and 4 cents per

pair for heading; stock thereafter to be at risk of first

party.

"In short, said second party agrees to bear all ex-

pense of cooperage as now charged to that department,

except as herein specified, for a total of 30 cents per
barrel in the manner as above set forth."

Fifth : Payment for all staves, heading and barrels

to be made on the first day of each month.
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Sixth: First party not to be required to receive and

pay for more barrels or barrel material when it shall

have material for 100,000 barrels on hand.

(37) In authorizing said lease and contract, Mc-

MiUin refrained from voting as a inentber of the board.

The other members of the board had no knowledge of the

expense of the installation of the first machine, nor of the

experiments made with it, nor of the cost of the patent

staves, nor that the company had advanced these ex-

penses, including the Boivring charge, nor that McMillin

had balanced the account of these expenses by a royalty

charge upon the staves made by it and taken credit per-

sonally for the profit in excess of the expense of installa-

tion.. {Testimony of Mannintj, Printed Record, pp. 233,

2Si', Wallace, pp. 271-273.)

The sole inducement to the other members of the

board for making this lease and contract ivith McMillin

was the tatter's representation that they ivoidd be getting

barrels for 30 cents which had been previously costing

them 321/^ cents each. {Testimony of Wallace, Printed

Record, pp. 293, 294; Manning, pp. 250-252.) "

It may also be added that the facts shown by the

correspondence with Chapman were not made known to

the board.

We have heretofore shown that the facts contained

in Finding 38, rejected by the Court, are established

without dispute by the evidence. The only ground for

a formal rejection of this finding by the Court was the

fact that it insisted in including the cost of barrels for

the year 1889 in determining the average cost to the com-

pany, which being included brought the cost to 321/2C per

barrel, as represented by McMillin to his board. The

cost of barrels for the year 1891, the first year in which

the Crossett cutter was operated, was only 30.9c, and this
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cost, according to the undisputed testimony of Kirk,

could have been substantially reduced by an expenditure

which would not have exceeded the amount of more than

$4,000 expended by McMillin for the purpose of facili-

tating the test and operation of the patent machine.

When the average cost of towage, cartage and insurance

is deducted from this sum, it becomes an established fact

that the actual cost to the company during the year 1891

by the operation of the Crossett cutter in the old mill did

not exceed 28i/.c per barrel for the same elements of cost

embraced in the price of 30c per barrel, as provided in

the contract with McMillin. In the new mill, equipped

as it was with adequate vats and other appliances and

machinery, the cost of barrels could have been still

further materially reduced. Moreover, the company had

increased its investment in this plant fifty per cent, and

by this arrangement it deprived itself of all opportunity

to avail itself of improvements in the business of manu-

facturing barrels and of all reductions of cost which

might be obtained by an efficient and faithful manage-

ment. The other elements of inequality and iniquity in

these contracts have been heretofore sufficiently pointed

out and should not require further elaboration. It is

sufficient to say that under these contracts McMillin for

several years made large profits, while the company suf-

fered serious annual losses; and that before the com-

mencement of this action McMillin had reaped profits

out of this contract and its successive renewals amount-

ing to nearly $150,000, the successive renewals being

made by members of the board who retained but a single

share of stock and were annually re-elected by him. Can

such transactions between the trusted officer and the cor-

poration he represents be upheld by the courts and re-

spect for justice be maintained?
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IV.

There remains for consideration the question of the

right of McMillin to retain the excess of salary voted

him by his board.

When it is borne in mind tliat this increase of sal-

ary was given in obedience to the first demand of McMil-

lin upon his newly elected board after his purchase of

their stock, that he had been content in the years of the

company's greatest prosperity with a salary of $6,000

per annum, that he had attempted to take over and was

then conducting, in the name of the Staveless Barrel

Company, one-half of the company's business, that the

company had during the preceding year reduced all its

other salaries twenty-five per cent., and that the com-

pany was then and for three years prior had been suffer-

ing large annual losses, the question should not be open

to debate or discussion whether such action would be sus-

tained by a court of equity. The facts in relation to the

excess salary received by McMillin are so free from dis-

pute in the record in this case that further discussion of

them should be unnecessary.

We cannot better conclude this brief than by appro-

priating the following words from the opinion of the

Court in Gerry v. Bismarck Bank, 47 Pac. 813 (Mont.)

:

"That a trustee should not be allowed to profit by

his trust is a well-known fundamental doctrine of equity.

No evasions, no technical subtlety of reasoning, no empty
distinctions, should be tolerated when the assertion of

this principle becomes necessary. It is true that when
the motives of a trustee in the neglect of his duty are not

essentially bad, or are readily reconcilable with ordinary

honesty of purpose, certain courts have applied this rule

leniently. It is true that, when no patently willful vio-

lation of duty appears, many judges have shown a dis-

position to check its force. It is true that weak toleration
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from the bench of frail, but penitent, Immanity, has often

apparently robbed the principle of its very life. But such

precedents serve only to increase plausible devices for

evading its consequences. They encourage the natural

tendency of designing selfishness to substitute the vagTie

expression 'business enterprise' for 'business honesty.'

When, however, a case arises like the one before us,

where, to an attempt to make profit through a trust re-

lation, there is added the element of actual fraudulent

representations, in order to attain the end, then, cer-

tainly, no leniency should mingle with the application of

the principle. It must be administered sternly and un-

hesitatingly.
'

'

Eespectfully submitted,

HUGHES, McMICKEN, DOVELL & RAMSEY,
Solicitors for Appellant.

WARREN OLNEY,
Of Counsel.
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The brief being prepared by Mr. Hughes contains

the main argument for the appellant.* But there is an

elementary principle of law involved in the case and

applicable to the facts that I desire specially to press

upon the Court by this Supplementary Brief. It is

this: As the defendant John S. McMillin owned the

majority of the capital stock of the Tacoma & Roche

Harbor Lime Company during the period covered by

* This brief did not come to hand until the "Supplementary" brief

was in type.



most of the wrongs complained of, and, in the language

of the court below, "dominated the corporation from

its organization to the present time," he was a trustee

for the plaintiff, and his father, who owned a minority

of the stock. Prior to the fall of 1894 McMillin and

his friends owned a majority of the stock and "ex-

cluded" the Cowells from any voice in the manage-

ment. After that period practically the only stockhold-

ers in the corporation were the defendant McMillin

and the Cowells. This elementary principle of the law

is happily expressed by the Court of Appeals, Eighth

Circuit, in the latest case on the subject

—

Wheeler v.

Abilene Bank Building Company, 159 Fed. 391. The

Court says:

"The holder of the majority of the stock of a

corporation has the power, by the election of bid-

dable directors and by the vote of his stock, to do

everything that the corporation can do. His

power to control and direct the action of the cor-

poration places him in its shoes, and constitutes

him the actual, if not the technical, trustee for the

holders of the minority of the stock. He draws to

himself and uses all the powers of the corporation.

In effect, he holds an irrevocable power of attor-

ney from the minority stockholders to manage and

to sell the property of the corporation, for himself

and for them. Times, places and notices of meet-

ings of the directors and of meetings of stockhold-

ers become of secondary importance, because the

presence, the vote, and the protest of holders of the

minority of the stock are unavailing against the

will of the holders of the majority. They can act

and contract regarding the corporate property,



they can preserve and protect their interests in it,

only through him and through the courts.

"This devolution of unlimited power imposes

on a single holder of the majority of the stock a

correlative duty, the duty of a fiduciary or agent,

to the holders of the minority of the stock,

who can act only through him, the duty to exercise

good faith, care, and diligence to make the prop-

ertv of the corporation produce the largest pos-

sible amount, to protect the interests of the holders

of the minority of the stock, and to secure and pay

over to them their just proportion of the income

and of the proceeds of the corporate property.

Any sale of the property of the corporation by him

to himself for less than he could obtain for it from

another^ or any other act in his interest to the detri-

ment of the holders of the minority of the stock,

becomes a breach of duty and of trust, renders the

sale or act voidable at the election of the minority

stockholders, and invokes plenary relief from a

court of chancery." (Citing a large number of

cases.)

The application of this principle to the case in hand

is apparent upon any fair statement that can be made

of the facts.

For the purposes of my argument I shall, in the

main, rely upon what the court below calls its "Memo-

randum Decision on the Merits." Just what effect is to

be given to "memorandum" decisions I do not know.

But as the appellees probably do not question the cor-

rectness of the decision, I shall not argue the facts as

disclosed by the testimony other than is stated by the

judge, except as to certain matters to which attention



will be called further on with references to the pages

of the printed record.

In the court below Mr. Hughes, for the complain-

ant, prepared seventy-four statements of fact, as proven

by the evidence in the case. The court in this Memo-
randum Decision adopts sixty-two of these statements,

called paragraphs, but refused to adopt paragraph

thirty-eight and paragraphs sixty-three to seventy-four.

These paragraphs which the court did not adopt do

not appear in the record, but their substance will no

doubt fully appear in Mr. Hughes' brief. He can

show from the record that each and every one of them

is amply justified by the evidence, that in fact no other

conclusion can legitimately be drawn from the evi-

dence.

Leaving them out of consideration and relying upon

those statements prepared by Mr. Hughes, and which

the court adopts in its opinion, and also including cer-

tain additional statements contained in that portion of

the decision refusing to adopt the omitted paragraphs,

I think it will sufficiently appear that the court below

was in error in dismissing the bill of complaint and in

not treating McMillin as a trustee for complainant.

I shall therefore assume the truth of the following

FACTS.

The most of them were found by the court below in

substance, and probably none of them will be denied

by the appellees.

The Tacoma and Roche Harbor Lime Company was

organized by the defendant John S. McMillin on De-



cember i8, 1886. When I say the corporation was or-

ganized by him I mean that he was what is ordinarily

known as the promoter, and induced G. P. Masterson,

L. R. Manning and T. B. Wallace, three business men

of Tacoma, to take an interest in the corporation with

him. From the date of its organization McMillin was

the president, general manager and controlling spirit

of the corporation. The language of the court is : "The
" defendant McMillin dominated the corporation from

" its organization to the present time. His associates

" allowed him to run the business with a free hand and

" deferred to his judgment in matters affecting the

"policy of the corporation generally." (Bottom of

page 2226.) The company purchased a great lime

quarry at Roche Harbor on San Juan Island and its

business was to manufacture and sell lime. The cor-

poration kept an office in the city of Tacoma, where

the trustees other than McMillin resided, but the busi-

ness of the corporation was conducted at Roche Harbor

and its commercial books kept there. The books kept

at Tacoma only showed the proceedings of the meet-

ings of the Board of Directors and the transfer of

stock. The meetings of the Board of Directors were

very rare, not usually more than one a year, which

was held at the time of the annual election and for pur-

poses of organization. McMillin lived at Roche Har-

bor and there conducted all the business of the corpora-

tion. He managed it as absolutely and completely as

he could have done if he had been the sole owner.

The profits of the corporation were very large up to

near the date of the so-called contract which McMillin



tion. It stands in his nephew's name now, unless there

has been a change since the testimony was closed.

There are certain facts now to be mentioned which

are not fully covered by the decision, but in regard to

which there can be no dispute.

McMillin carefully concealed from the world and

from the Cowells that he was practically the owner of

the entire stock of the corporation, with the exception

of the stock belonging to the Cowells, and that Wallace,

Manning, Masterson, Cartwright, Shultz and Keen,

who at different times were elected directors of the cor-

poration, were in fact not the owners of any stock

therein, except possibly one share each by Wallace,

Manning and Masterson. Two dividends were de-

clared long after Masterson, Wallace, Manning and

Cartwright ceased to have any interest in the stock, and

they receipted for these dividends on the books of the

company and paid them over to McMillin. One divi-

dend was paid February i, 1903, the other February i,

1906. (See p. 1394.) I assume that Masterson, Man-

ning and Wallace each retaining one share of stock in

order to qualify as directors does not affect their moral

relation to the company.

Henry Cowell died in August, 1903, and in Novem-

ber of that year Mr. Warren Olney, representing the

estate of said deceased and the complainant, visited

Roche Harbor, demanded of McMillin an inspection

of the books, and also demanded of him who were the

actual owners of the stock in the corporation. (See

pages 109 to 114, 133, 134, 1827, 1830.) Mr. Olney

suspected that McMillin owned more of the stock than
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the books showed, to-wit: 525 shares (see pages 109,

114), and pressed McMillin as to his ownership of

the stock, and whether he had not practically become

the owner of all of it except the Cowell stock. Mr. Mc-

Millin repeated his declarations and gave to Mr. Ol-

ney a memorandum showing the ownership of stock,

which reads as follows:

J. S. McMillin (D) 525
Chas. P. Masterson 5

Thos. B. Wallace (D) 75
L. R. Manning (D) 40
Henry Cowell Est 275
E. V. Cowell 34

J. H. Cartwright 20

James M. Keen i

Wm. Shultz (D) 20

C. S. Barlow (D) i

F. H. McMillin 4

1,000

Ihe letter "D" opposite the names of McMillin,

Wallace, Manning, Shultz and Barlow was inserted by

Mr. Olney to designate who at that time were the di-

rectors of the corporation. (See McMillin's account

of this interview, page 1123.) In truth McMillin

owned all the stock except that belonging to the Cow-

ells, with the possible exception of three shares, one

each for Masterson, Manning and Wallace.

The motive of the defendant McMillin in conceal-

ing the fact that the directors of the corporation other

than himself were dummy directors and not interested

in the corporation becomes manifest at once when it is

learned that in 1893 McMillin had entered into a most
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important contract with the corporation, and that he

claimed the action of the corporation in entering into

this contract was on account of the votes of the members

of the Board of Directors other than himself. This

contract will be fully explained and commented upon

in the brief of Mr. Hughes. In a few words it may be

said to have been a contract by which the corporation

leased, at the low rental of $2,400 a year, to McMillin,

a stave plant just erected at a cost to the corporation of

$44,000, and the corporation agreed to purchase from

McMillin all the barrels it needed in its business of

selling lime at the price of thirty cents per barrel.

Before the lease or contract the corporation had made

its own barrels at a cost not to exceed twenty-nine cents

each. On this point the court below finds (page 2226)

that thirty cents per barrel was not more than the aver-

age cost to the company previous to the contract. With

improved machinery which the foreman recommended

to McMillin (see pages 352, 353, 357, 358, 360, 365,

405), and the new mill, the cost could have been de-

creased. But for now these sixteen years there has been

no chance for the company to lessen the cost, either by

improvements or in any other way. This Court will

take notice that all manufacturing plants are being con-

stantly improved and renewed, to the great benefit of

the plant and its productive capacity. Mr. Hughes

shows that twenty-nine cents was the average cost prior

to the contract. The new stave mill, that was erected at

a cost of $44,000, was to take the place of the one burned

down, and was erected by McMillin without consulting

anybody, and was evidently intended from the start to
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have the appliances and conveniences for making bar-

rels of only one stave under the patent owned by Mc-

Millin. It is evident McMillin had no doubt about his

being able to get the contract when he wanted it. This

contract was afterwards by McMillin assigned to the

Staveless Barrel Company, which was organized by

him, wherein he and his wife were the only stock-

holders. The court says, in the Memorandum De-

cision, page 2232: "It is unnecessary to refer to the

" Staveless Barrel Corporation except to say that the

" Court holds that concern and McMillin to be iden-

" tical in so far as their operations afTfect the determina-

" tion of this controversy."

This contract of lease and to purchase barrels was

entered into in March, 1893, the new stave mill being

just about completed (see bottom of page 22 11 and

pages 2213 and 2214) . The patent barrel machine had

been received in the January previous (see page 2216).

This contract was to continue for the period of five

years, or to April i, 1898. At no time were the Cowells

consulted in regard to this contract. On the contrary,

they were, as the court finds in the language above

quoted, "excluded" from participating in the making

of it. By the fall of 1894 McMillin had purchased all

the stock of the corporation except the shares belonging

to the Cowells, but, notwithstanding that fact, he re-

newed, in May, 1897, the contract with his dummy
Board of Directors for another five years, beginning

with April, 1898, and before that period expired again

renewed it. Out of this contract, as soon as it was made,

defendant began to reap large profits and at the same
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time the corporation began to lose money. Before the

contract he had made considerable money out of the

Company for staves sold it, which money met the ex-

penses of installing the patent machine. On this point,

see Mr. Hughes' brief. He was able, by the use of

the company's mill, appliances and property, to make

the barrels the company was paying him thirty cents

for at a cost of twenty-one cents. The years 1893

and 1894 were years of great financial depression,

especially in the Northwest. There was very little

market for lime there or anywhere else, but in order,

as we claim (and in this the record bears us out, though

the court does not so find), to sell barrels to the cor-

poration under his contract and make a profit of at

least nine cents per barrel, he shipped large quantities

of lime to the San Francisco market and sold it at a

loss to the corporation. In other words, it was to his

interest as a contractor with the corporation to sell to

the corporation as many barrels as possible, while it

was to the interest of the corporation not to buy from

him any more barrels than could be used at a profit in

its lime business.

The court holds (see paragraph 43, page 2218) that

the annual loss of the corporation was as follows

:

1892 $ 7,646.96

1893 10,782.58

1894 17,256.78

1895 16,818.28

1896 17,111.06

1897 7,089.13
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During all this time, after October, 1894, the Board

of Directors consisted of McMillin and four dummy
directors without interest in the corporation. During

the year 1893, ^^he corporation, notwithstanding it in-

vaded the California market, only sold 70,000 barrels

of lime, and in 1894 still less, to wit: 35,000 barrels;

yet, under the contract, the defendant McMillin sold

to the corporation and the corporation paid for enough

barrel staves manufactured by his patent machine in

April, May and June, 1893, to supply the needs of

the corporation for barrels until January i, 1895.

(Page 2217.) It also appears from the same finding

that his profits on this mill account up to December 31,

1894, were a little more than $5,000.

During the years 1895, 1896 and 1898 McMillin

made a profit on his contract with the corporation of

$35,766.25, and during those same years the corpora-

tion lost in its business $38,957.07. (See complainant's

Exhibit E E and page 2309.) Between the first day of

January, 1895, and the first day of January, 1905, Mc-

Millin made a net profit of $142,894.85, and there

remained profits to be divided in the further sum of

$17,394.85, or a total of $160,289.70, from which divi-

dends have been declared to the amount of $125,500.

(See complainant's Exhibit E E, page 2309.)

It must be apparent, therefore, that McMillin was

under the strongest possible inducement to keep the fact

a profound secret that the directors of the corporation

other than himself were his dummies. There was only

one other stockholder in the corporation besides him-

self and that was the Cowell interest. It was practi-
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cally a partnership between the two, but with the abso-

lute power to do business in McMillin, who refused to

permit Cowell any voice in the management of the

afifairs of the concern and kept concealed from him

to the utmost possible extent all his transactions.

But there was still another reason for keeping con-

cealed the fact that the other directors were dummies,

and that was this: During all the days of prosperity

of the corporation, when it was establishing its busi-

ness, constructing an extensive plant, opening its prop-

erty, carrying on large operations and making money,

the salary of the defendant McMillin as President and

Manager was $2500 and then $3000. In 1890 his an-

nual salary was increased to $6000, but in January,

1895, in the midst of the great financial depression,

while the corporation was conducting its business at a

very heavy loss and had discharged a large part of its

force and reduced the wages of those retained twenty-

five per cent, and was incurring little outside expense,

the board of directors raised his annual salary to

$12,000. But observe that that was done after McMil-

lin had purchased all of the stock of the members of the

board except one share each to permit them to retain

their places as directors. These purchases of stock were

made late in the year 1894, but as soon as it was done

and the only interest that these directors had in the

concern was that they should be paid the notes that

McMillin had given them as part of the purchase price

for their stock, they raised his salary to this unconscion-

able sum. Observe also that the court finds, and it

is also alleged in the answer (page 2222) that the board
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voted this salary upon McMillin's demand and his

threat that unless it were done "he would not continue

to live at Roche Harbor and manage the affairs of the

corporation."

These dummy directors no doubt felt that if McMil-

lin carried out his threat it would imperil the value of

his notes to them. Was ever a stronger case of coercion

upon a board of directors by the dominant stockholder

presented to a court?

By entering into the contract with McMillin for the

lease of the stave mill and purchase of barrels, these

dummy directors put it in McMillin's power to make

great sums of money, while the corporation was losing

during a time of great financial suffering and depres-

sion, and now, to add to the wrong inflicted and to

prevent any possible profits from the corporation going

to the Cowells and to enable McMillin to get all there

was in sight and thereby pay off his indebtedness, they

raised his salary to $12,000 per annum.

After they were paid off it was a matter that did not

concern them whether McMillin was paid a reasonable

or an extravagant salar}^, but they could not consist-

ently vote him less than he was receiving while getting

together money to pay off his indebtedness to them.

They showed their subservience when in May, 1897,

they renewed the contract of lease for another term of

five years, though the old contract did not expire until

April I, 1898. Though the court below did not so find,

yet if this Court will look into the evidence it will surely

conclude that every dollar McMillin paid for the

stock purchased from his associates was derived by him
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from his unconscionable salary and the profits of his

staveless barrel contract.

I do not overlook the fact that the court in this

"memorandum decision" finds, first, many of the facts

outlined in substance as above, but then second, after

finding (page 2227) that the directors devolved the

management of the corporation upon McMillin so that

he dominated it completely, yet there was one exception,

and that was in making the contract and lease regard-

ing the staveless barrel!! This finding is most sur-

prising.

The court held that these directors, while they were

still stockholders, refused to accept a proposal from

McMillin to sell or assign his staveless barrel contract

to the corporation and agreed with him after being

fairly informed by him of his opinion of the merits

of the invention to permit him to install the machine,

and then when installed to make a contract with him

for its output, and to lease him the mill so he could

operate it.

Here, and in regard to salary, also in regard to the

question of laches, are the only places where there are

material divergencies between the views of the court

and those of complainant as to the facts.

That the court's conclusion that this one exception

to the uniform conduct of the business of the corpora-

tion is entirely without warrant from facts which can-

not be disputed, I leave to the showing made by Mr.

Hughes. The only thing in the record upon which

such a conclusion as the court comes to about an excep-

tion to the uniform course of domination by McMillin
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is in the testimony of McMillin himself and his recre-

ant directors of conversations between them.

But taking the undoubted facts as they appear,

McMillin and his directors may swear till they are

black in the face that the contract was made honestly

and without pressure from McMillin, and I shall not

believe them. I shall presently show how the law

regards their conduct, let their professions be what they

may.

Besides, there is no attempt to justify the renewal of

this contract for two successive terms of five years each

after these directors had ceased to have an interest in

the corporation.

LACHES.

We now come to the question of laches. The con-

clusion of the court below, and it is amply sus-

tained by the evidence, was not only that McMillin

dominated the corporation, but that "the defendants

" have, so far as they could do so, excluded the com-

" plainant and those he represents and their predeces-

" sors in interest, from participation in the management

" of the corporation and prevented them from obtain-

" ing information with respect to the details of the

" business." That is to say, the policy of exclusion was

consistently practiced by McMillin from the time the

Cowells became interested in the corporation. The

Cowells supposed, of course, that Masterson, Manning

and Wallace, being business men of Tacoma, would

look after their own interests, and while no doubt irri-
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of the corporation, they thought that these three busi-

ness men, being largely interested in the corporation,

would look out for their own interests, and in doing

so would subserve the interest of the Cowells. There

was no tangible evidence of wrongdoing on McMil-

lin's part, except the increase of his salary, and natu-

rally the Cowells felt that if the directors of the cor-

poration, who were pecuniarily interested in the cor-

poration, increased the salary, a court would be un-

willing to listen to complaints on the part of the

minority stockholders. I respectfully submit that no

business man, or man with a knowledge of affairs,

would undertake to trouble a court of equity with a

complaint against a corporation and its manager for

an increase of salary when that increase was prima facie

an increase made in good faith by the members of the

board of directors other than the recipient of the salary.

When the complainant, for some reason which does

not appear, became suspicious that McMillin had ac-

quired the interests of Masterson, Manning and Wal-

lace, he sent a representative who, in November, 1903,

demanded the truth in regard to that matter from the

defendant McMillin and was informed that these men

were still largely interested in the corporation. The

representative of complainant did, after considerable

negotiation with the defendant McMillin, obtain per-

mission to have an expert examine the books of the

defendant kept at Tacoma. This examination was

made, presumably at a very considerable expense, and

nothing was developed which, in the opinion of the



19

solicitors for the complainant, was sufficient justifica-

tion for going into a court of equity in order to have

the salary reduced or to set aside the contract that

McMillin had made with his corporation for the stave-

less barrel. It was not known that the Staveless Barrel

Company had made any profit. McMillin, evidently

for purposes of concealment, organized the Staveless

Barrel Company, the most of the stock being trans-

ferred to his wife, and there was no way known to com-

plainant or his solicitors of getting at the truth in re-

gard to the profits, if any, that were made by the Stave-

less Barrel Company, under which name McMillin

did business.

The difficulty the solicitors for complainant had in

obtaining access to the records of the corporation kept

at Tacoma and to the commercial books of the corpora-

tion kept at Roche Harbor, appears from the testimony

at pages 114, 115, 117. The statement of Mr. Shultz,

one of the directors of the corporation, who, like Wal-

lace, Masterson and Manning, was simply a dummy
director, but having tsventy shares of stock in his name,

to the solicitors for complainant, was made in April,

1906. It was, therefore, only a few weeks before this

suit was brought, that the inside history of the Staveless

Barrel Company and of the Tacoma & Roche Harbor

Lime Company was obtained by complainant. (Page

120 et seq.) That statement of Mr. Shultz is found in

full in the record beginning at page 2324. It shows the

following:

Mr. Shultz entered the employment of the Tacoma

& Roche Harbor Lime Company in October, 1890, and
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continued in that employ until November, 1905. Mr.
Shultz was not the owner of any stock in the corpora-

tion, though he had twenty shares in his name on the

books of the corporation; that he was the Vice-Presi-

dent; that Masterson, Wallace and Manning disposed

of their shares to McMillin some time between 1895

and 1900; that he knew from McMillin's own state-

ment to him that he, McMillin, had purchased all the

stock of the other stockholders, except the stock belong-

ing to the Cowells. Mr. Shultz then gives the history

of the staveless barrel, the construction of the mill in

which to receive the staveless barrel machine at a cost

of $40,000, "which has been considerably increased

since that time"; the way the Staveless Barrel Com-

pany was organized, and McMillin's turning in his

contract with the Tacoma and Roche Harbor Lime

Company in full payment for the stock of the Staveless

Barrel Company to the amount of $249,800, the re-

maining $200 being for two shares of stock subscribed

for by Shultz and Keen; that there was an average

profit of nine cents a barrel in the manufacture of bar-

rels by the Staveless Barrel Company; that J. S. Mc-

Millin was the general manager of the Staveless Barrel

Company and gave his personal attention to the man-

agement of its afifairs; that the books and accounts of

the Staveless Barrel Company were kept by the em-

ployees of the Lime Company without any charge to

the former; that McMillin received no salary from

the barrel company, but did receive a salary, at first

of $6000 per annum, and then $12,000 per annum, from

the Lime Company; that between January i, 1895 and
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January i, 1905, the dividends of the barrel company

amounted to more than $125,000; that "no actual

" money was ever invested in the capital stock of the

" Staveless Barrel Company and none of its stockhold-

" ers ever advanced or paid any money to it or on its

" behalf. During each year between January i, 1893,

" and January i, 1899, the Lime Company suffered an

" actual loss in the conduct of its business."

All these facts are detailed by Mr. Shultz in this in-

terview with complainant's solicitors and taken down

by a stenographer. On the trial the case against Mc-

Millin was made even stronger than Shultz's statement

made it. Up to this time I respectfully submit there

was nothing known by the complainant to justify him

in troubling a court of equity. All that could have been

done would have been to bring a suit for fishing pur-

poses. He could not have drafted a complaint stating

actual facts within his knowledge, or of which he had

proof, that would have given him a footing in court.

When this statement was made it put an entirely differ-

ent aspect upon the situation and justified the solicitors

for complainant in bringing suit. Prior to that time a

suit would have been, as stated before, only a fishing

suit, its success depending not on known facts, but upon

what might be discovered in the action.

The disclosures of Mr. Shultz divulged for the first

time the true facts in regard to the Staveless Barrel

contracts, the carefully planned and carried-out meth-

ods of concealing from the only stockholders of the

company other than McMillin the truth in regard to

those contracts and the profits realized by him, and
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that the directors of the company were dummies for

him and acting for his interests alone.

ARGUMENT.

I have interposed some comments in the preceding

statement of facts in order that my views may be clearly

understood by the Court as the facts were developed.

I respectfully submit that leaving out these comments,

the undisputed facts constitute a sufficient argument

that the defendant McMillin was and is a trustee for

the complainant and has been derelict in his trust.

The principles of law applicable are all elementary.

But before calling the attention of the Court to the

authorities I beg to suggest that the mistake made by

McMillin was in supposing that if he did not vote

with his directors for the increase of his salary and

for the contracts relating to the staveless barrel, and

made it appear that the directors were acting on their

own initiative, or rather on their own responsibility,

he could sustain the contracts out of which he has made

so much money. He had been in former years a prac-

ticing lawyer and no doubt had in mind cases where the

courts had upheld contracts made by corporations with

their presidents or managing directors. The cases

which have upset all contracts made by a dominant

stockholder with himself are mostly of late date. The

very machinery which he adopted to get what he sup-

posed was a valid contract really, under the later cases.
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convict him of unfaithfulness to his beneficiary. His

whole course of conduct shows that what he was trying

to do was to make it appear that what he was doing

was in the line of cases wherein courts have under

certain circumstances condoned acts of managers of

corporations. The court below sustained him in this

without heeding the principles announced in the

later decisions as applicable to one holding the posi-

tion that he did. McMillin's guilty intent to

monopolize all the profits made by the defendant

corporation is shown by the processes used to obtain

the contracts which he caused his dummy board of

directors to make with him. That guilty intent is made

still more manifest by his efforts to cover up and con-

ceal everything which would lead to action on the part

of the complainant and his father against him. His

methods throughout are the methods of one who knows

part of the law and proposes by complying with it to

prevent being called to account by his fellow stock-

holders. For that reason he refrained from voting on

his contracts, hoping thereby to make them valid. For

that reason he carefully concealed and denied the fact

that he had purchased from Wallace, Masterson, Man-

ning and Cartwright their stock, and did not have the

transfers made on the books of the Company. For

that reason he carefully covered up the transactions in

regard to the staveless-barrel contract, the fact that the

Staveless Barrel Corporation was identical with him-

self, and that it made large profits. For that he pre-

vented, so far as possible, access to the books of the

Company. He overlooked the fact that it could be
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urged against him that this contract, at first for five

years and extended to fifteen years, to purchase the

barrels needed from him, would prevent the Company

from making improvements whereby it could itself

cheapen the manufacture of barrels. He did not ex-

plain to his Board of Directors that he had made suffi-

cient experiments with the patent machine at the ex-

pense of the corporation to know that it would be a

success. If he made any explanations at all to his

directors in regard to this machine it was just sufficient

to make them afraid to install it at the expense of the

Company. It is evident from his conduct that he knew

he could get this contract of lease whenever he

wanted it.

If he was a trustee for the Cowells he could not

make a contract at all with the corporation without

their consent. It is a clear case of his making, as

trustee, a contract with himself without consulting his

beneficiary.

No contract made for the benefit of the owner of a

majority of the stock can be made a valid contract be-

cause of any statement by the president to the directors

of his own creation. The only ratification possible

would be a ratification by the minority stockholders,

who, being informed of all the facts, approve or acqui-

esce therein.

Cook on Corporations, Sec. 652.

With respect to ratification, the authorities are all

agreed that it must be with full knowledge of the facts.

Even an act of the legislature ratifying a contract of a
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city with a corporation, where one of the city trustees

was interested, cannot avail the trustee, because the

legislature did not know of the fraud when it passed

the ratifying act.

Santa Ana Water Co. v. Buena Ventura, 65 Fed.

324-

There is no pretense that any statement was made by

McMillin to anybody except his own creatures, the di-

rectors of the corporation. Throughout the entire case

McMillin has shown great anxiety to justify his conduct

toward the Cowells on the pretense that the Cowells

were competitors with him in business and therefore

must be excluded from the knowledge of the affairs of

the Tacoma and Roche Harbor Lime Company. The

argument of his solicitor in the court below was largely

addressed to this point, and the trial court appears to

have been much impressed with it. (See pp. 2231,

2233.) The complainant's solicitors have deemed this

excuse as no excuse at all, and as beside the matter.

That defendant makes such a claim is conclusive of the

fact of concealment of the affairs of the corporation

from the minority stockholders.

There is not a case in the books where a court of

equity has permitted a trustee, whether the trust was

created by contract or arose out of the situation of the

parties, or created by operation of law, or came about

in anv other way whatever, to retain the profits aris-

ing from the use of trust property. The wit of man

has never yet devised a plan which a trustee has been

able to beat a court of equity and retain benefits at the
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expense of a cestui que trust, when the fact was made

to appear. We concede the great ability of the defend-

ant. We concede that his methods are ingenious. We
concede that, so far as the records of the corporation

kept in the office of the company show, he did nothing

that an honest man may not have done. But courts of

equity are created to undo just such artful schemes for

making money by a trustee as have been uncovered by

this litigation. So much ability and ingenuity have

been displayed of late years in handling corporate prop-

erty so as to enrich a few at the expense of the many,

that the whole country has become aroused. It is the

scandal of the times. But all must agree that our courts,

and especially the federal courts, have recognized the

evil tendencies of the times and have met new and in-

genius methods of appropriating profits or property

that in justice belong to another by stern condemnation

and judgments of restitution.

The defendant, with all his ingenuity, has, in our

opinion, made his case very much worse by denying

that he was not and is not the owner of all the stock

except that held by plaintiff, and by insisting that Wal-

lace, Manning and Masterson were each stockholders

in the company because they each retained one share of

stock. It seems to us any fair-minded man must be-

lieve that keeping those men in the Board of Directors

and carefully concealing from the only other stock-

holders in the company the fact that they were prac-

tically no longer interested, was a trick intended to

deceive, and having for its purpose the quieting of the
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apprehensions of the Cowells and enabling the defend-

ant to divert to his own profit, under the forms of

supposedly lawful methods, money to w^hich he was not

entitled. No doubt, also, McMillin relied on these

men each retaining a share of stock as a basis of his

denials that he had bought them out.

I respectfully submit that an honest man must have

more contempt for the defendant in following the meth-

ods he did follow than if he had really purchased every

share of stock held by each of the other directors and

omitted the pretense of leaving w4th each of them one

share.

It is not out of place again to call attention to the

amazing statement made by McMillin on the witness

stand, that he does not remember where he got the great

sum of money that he paid to Manning, Wallace and

Masterson as the first payment on the stocks purchased

from them. He was already in debt and does not ap-

pear to have had any substantial financial resources

other than the Tacoma and Roche Harbor Lime Com-

pany. Dire financial distress had settled down over the

entire community, and especially upon Tacoma. In

this situation he purchased from Wallace, Masterson

and Manning their holdings in the Tacoma and Roche

Harbor Lime Company, paying dowii a large sum in

cash, about $32,000. Where did he get it? Where

could he get it from his own resources? The situation

was such that, whether he got this money honestly or

dishonestly, the transaction was stamped on his mem-

ory as one of the most remarkable incidents of his life.
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and for him to ask men now to believe him when he

says he does not remember how and where he got that

money is too much. Every detail of every other trans-

action about which he testifies is given with minuteness

and with what he claims perfect recollection. There is

no hesitation in his speech, nor lapse of memory, until

this transaction is reached, and now he asks us to be-

lieve his memory is a blank. Non mi ricordo has been

an epithet of incredulity and derision ever since

Brougham's cross-examination of the Italian witness at

the trial of Queen Charlotte. Can any experienced

lawyer point out an instance in his reading or in his

observation of such an extraordinary failure of memory

as McMillin claims to have befallen him? I insist that

McMillin does recollect how and where he got this

money, but does not dare to tell, because to do so would

end this case and compel him to turn over the stock he

purchased to the company.

I have already cited the very last case in the United

States Courts reaffirming the doctrine that where a

majority stockholder "dominates" a corporation he is a

trustee for the minority stockholders and the minority

has the right of disaffirming, at its election, any con-

tract made by the dominant stockholder through his

dummy board of directors with himself. In other

words, the well-settled law of trustee and beneficiary,

of principal and agent, applies to the dominant stock-

holder and the minority. The minority has the same

rights that any other beneficiary of a trust, or any prin-

cipal as to his agent, possesses.
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In the case of the Abilene National Bank Building

Company, after the citation set out in page 2 of this

brief, the court continues:

"The principles which have been briefly re-

viewed and the decisions which have been cited in

support of them spring from the law's jealous care

of the fiduciary relations, from its persistent en-

deavor to prevent a conflict of duty and interest

by removing from every person in such a relation

every possible temptation to advance his own wel-

fare in disregard of his duty to his correlative by

avoiding every transaction in which he has endeav-

ored to do so. They have been repeatedly dis-

cussed and affirmed in the Supreme Court and in

this court, and a more extended consideration of

them is now unnecessary."

To the same effect see opinion of court, per Ross, J.,

in Davis v. Rock Creek etc. Co., 55 Cal. at p. 364.

One of the cases referred to by Judge Sanborn is

Farmers' Loan & Trust Co. v. A^. Y. etc. Co.,

150 N. Y. 410; 34 L. R. A. 76; 55 Am. St.

689.

That case, decided October, 1896, is a leading case on

the subject and is worthy of careful consideration. The

New York Central & Hudson River R. R. Co. pur-

chased a majority of the outstanding bonds and a ma-

jority of the stock of the New York & Northern Rail-

way Company for the purpose of obtaining control of

the latter corporation. The Farmers' Loan and Trust

Company, the plaintiff in the action, was the trustee of

the mortgage bonds. These bonds seem to have stood
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in the name of Drexel, Morgan & Company. There

was default in the payment of interest and the New
York Central & Hudson River R. R. procured Drexel,

Morgan & Co. to demand of the plaintiff as trustee the

foreclosure of said mortgage bonds, and the suit was

accordingly brought. The defendant in the action an-

swered, and on the trial sought to prove that after the

New York Central & Hudson River R. R. Company

became the owner of a majority of the stock and bonds

of the New York & Northern Railway Company and

were in practical control of the latter corporation, the

said N. Y. Central & Hudson River R. R. Company
" declined to accept traffic from other roads that would

" have produced a fund with which to pay the interest

" due on the bonds in question ; that the income of the

" road which should have been employed to pay such

** interest was used for other and improper purposes,

" and that such action caused the inability of the New
" York & Northern Railway Company to pay the in-

" terest and thus cure its default."

This evidence was rejected as immaterial, and on

appeal the judgment was reversed because of refusal

of the court below to receive the evidence offered.

It will be observed at once that the question came up

in a collateral case. It was not, as in this case, a direct

action between the minority of the stockholders and

the majority, but it was an action brought by the trustee

of mortgage bonds to foreclose a mortgage, and the

defense sought to be interposed was the improper con-

duct of the N. Y. Central & Hudson River R. R. Co.,

the owner of the majority of the stock and bonds in
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its management of the affairs of the defendant in the

foreclosure suit.

The court, as the principle upon which it based its

decision, quotes from 2 Cook on Stocks and Stockhold-

ers, section 662, as follows:

"The law requires of the majority of the stock-

holders the utmost good faith in their control and

management of the corporation as regards the

minority, and in this respect the majority stand in

much the same attitude toward the minority that

the directors sustain toward all the stockholders.

Thus where the majority are interested in another

corporation and the two corporations have con-

tracts between them, it is fraudulent for that ma-

jority to manage the affairs of the first corporation

for the benefit of the second. A court of equity

will intervene and protect the minority upon an

application by the latter."

The court then adds

:

"The same principle is stated in i Morawetz

on Private Corporations, section 529; Beach on

Corporations, section 70; 2 Bigelow on Frauds,

section 645, and Beach on Modern Equity Juris-

prudence, sections 132, 686."

In sustaining its views the court cites and comments

upon many cases.

Another very late case on the point involved is one

also from the Eighth Circuit Court of Appeals. It is

Jones V. Missouri-Edison Electric Co., 144 Fed.

765-
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7'he language used is very similar to the language

already quoted in the Abilene Bank case. But the

court goes more at length into the authorities.

It will be observed that in reversing the decree of

the court below the court (see bottom of page 780)

comments upon the practical relief that the plaintiff

may be entitled to under various aspects of proof that

may be given when the case is tried on its merits. In

McCourtv. Singers-Bigger Co., 145 Fed. 103,

the Court discusses the doctrines applicable herein and

holds that "a stockholder of a corporation who, by a

" suit instituted in its behalf, recovers a fund which had

" wrongfully been diverted by its officers, is entitled

" to be reimbursed therefrom his reasonable attorneys'

" fees and expenses paid by him in the prosecution of

" the suit; but other stockholders and officers who re-

" sist such recovery, although defending in the name of

" the company, are not entitled to such an allowance."

We claim here that we are entitled to a judgment

compelling the defendant McMillin to return to the

Company $9000 per year for each year beginning with

the year 1890, and to return all of the profits he made

out of his contract in regard to the Staveless Barrel

Company.

We also claim that this Court should direct the court

below to make a reasonable allowance out of the fund

returned to the Company for attorneys' fees and the

expenses of this litigation. In no other way can jus-

tice as between these parties be done.
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I hope I shall be pardoned for citing the language of

a few other cases and text writers.

Minor v. Belle Isle Ice Co., 93 Mich. 112; 54

N. W. 218; 17 L. R. A. 412.

Part of the syllabus as given in 17 L. R. A. reads as

follows

:

Contracts fixing salaries of corporation officers

and rentals for property leased from the president

of the corporation are absolutely void where he

and those who are merely his dummies and are

furnished by him with stock for that purpose, con-

stitute the board of directors. A ratification of

his own act by a majority stockholder and his dum-

mies, who constitute the board of directors, can-

not purge it of its fraudulent character. Stock-

holders who combine to constitute themselves a

majority in order to control the corporation as they

see fit become for all practical purposes the cor-

poration itself and assume the trust relation occu-

pied by the corporation toward its stockholders.

The utmost good faith toward the minority stock-

holders must be exercised by the majority in the

control and management of the property. A court

of equity can wind up a corporation at the suit of a

minority stockholder and appoint a receiver for

that purpose with an order for an accountingwhere

the corporation has utterly failed of its purpose be-

cause of fraudulent mismanagement and misap-

propriation of its funds in the interests of one who

owns a majority of its stock, some of which is nom-

inally held by directors who are merely dummies

under his control.
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It will be observed in the foregoing case the court

decreed the contract between the corporation and its

president was absolutely void. It will also be observed

that the court, notwithstanding the corporation was a

going concern and making money, placed its property

in the hands of a receiver to wind it up and divide the

proceeds between the stockholders. The situation of

the parties in that case was like the one here. In that

case also the wrong-doing of the majority stockholder

had been carried on with the full knowledge of the

owner of the minority stock for seven years, and be-

cause it was a continuing wrong which a court would

not tolerate, it ordered the affairs of the corporation

to be wound up.

The following quotation is from

Stewart v. Lehigh Valley R. R. Co., 38 N. J.

Law, page 522:

"The position thus assumed by the plaintiff rests

upon the broad principle that it was the duty of

the director to so deal with the property and fran-

chises of the corporation—to so manage its affairs

as would most conduce to the corporate interest,

and that he could not perform that duty while con-

tracting with it in his own behalf, or if by pos-

sibility his own interest was consistent with the

best interest of the company in so contracting, yet,

so insidious are the promptings of selfishness and

so great is the danger, that it will over-ride duty

when brought into conflict with it, that sound pol-

icy requires that such contracts should not be en-

forced or regarded. After an examination of all

the cases cited, and such others as I have found,



35

and a careful consideration of the principle and

the results of regarding and of disregarding it, I

have come to the conviction that the true legal

rule is, that such a contract is not void, but void-

able, to be avoided at the option of the cestui que

trust, exercised within a reasonable time. I can

see no further safe modification or relaxation of

the principle than this. A director of a corpora-

tion may have rights not arising out of express con-

tract—such as the right to pass over its railroad,

or transport his goods over its canal, on paying rea-

sonable tolls, or to have money which he has loaned

it repaid to him; but where the right is one which

must stand, if at all, upon an express contract, and

which does not arise by operation or implication of

law, then he shall not hold it against the will of his

cestui que trust; for in the very bargain which gave

rise to it, in which he should have kept in view the

interest of that cestui que trust, there intervened

before his eyes the opposing interest of himself.

The vice which inheres in the judgment of a judge

in his own cause, contaminates the contract; the

mind of the director or trustee is the forum in

which he and his cestui que trust are urging their

rival claims, and when his opposing litigant ap-

peals from the judgment there pronounced, that

judgment must fall. It matters not that the con-

tract seems a fair one. Fraud is too cunning and

evasive for courts to establish a rule that invites its

presence. There may be isolated cases in which

the trustee is willing to make a contract on more

favorable terms for the cestui que trust than any

one else, but the opportunities for self-advance-

ment, at the expense of those whose concerns he has

in charge, and under circumstances where conceal-
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ment is easy, are so much more numerous than

these isolated cases, that in declaring a rule the

latter are not worthy of consideration. Nor is it

proper for one of a board of directors to support

his contract with his company, upon the ground

that he abstained from participating as director in

the negotiations for and final adoption of the bar-

gain by his co-directors, the very words in which

he asserts his right declare his wrong; he ought

to have participated, and in the interest of the

stockholders, and if he did not, and they have

thereby suffered loss, of which they shall be the

judges, he must restore the rights he has obtained

—he must hold against them no advantage that he

has got through neglect of his duty towards them.

Many authorities exemplifying the rule may be

found."

I respectfully submit that every word of the above

quotation is peculiarly applicable here. Note also the

latter part, where the court comments on the fact that

the derelict director refused to vote. That is just what

McMillin did, and thereby thought to make his con-

tract a legal one.

In

Gilman etc. R. R. Co. v. Kelly, yj 111. 426,

some directors of a corporation purchased an interest

in a contract that had been made by the corporation

before they became directors. On page 432 the court

says:

"The vital question is, whether it was lawful for

any number of the directors of the railroad com-

pany to become members and stockholders in the
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Morgan Improvement Company, with whom they

had a construction contract. Whether the contract

was originally valid, is not now an important sub-

ject of inquiry; for if it was illegal for the directors

to become members of the construction company,

and participate in the profits, if any should be real-

ized, that fact would establish a right in complain-

ants to have an account taken, as clearly as though

the contract, in the first instance, was unlawful.

The same conclusion would inevitably follow, and

the result, so far as the participating directors are

concerned, would be the same.

We are inclined to adopt the latter view, viz.:

that no director could rightfully become a member

of the improvement company, with whom the rail-

road company had a contract to furnish the means

with which to build the road, with a view to share

in the profits, and that if any gains should be real-

ized in the enterprise, they would belong to the

railroad company, upon the equitable principle

which forbids the trustee, or person acting in a

fiduciary capacity, from speculating out of the sub-

ject of the trust. It was not alone to facilitate the

enterprise in which they were engaged the direct-

ors became members of the construction company,

although it does appear that fact gave increased

confidence to the contractors doing the labor, that

they w^ould ultimately get their pay. The sole

object of becoming members and stockholders in

that company was to realize gains. The duties

devolving on a director of a railroad company

were in antagonism with his interest and relation

to the improvement company. What might be to

the advantage of one company might be detri-

mental to the best interests of the other."
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I also refer the Court to the following:

Sweeny v. Grape Sugar Co., 30 W. Va. 443, 8

Am. St. 88—a very strong and pertinent case;

Cook V. Berlin JVoolen Mills Co., 43 Wis. 434;

Barnes \. Brown, %ol>^.Y. 530;

Boerum v. Schenck, 41 N. Y. 182;

Pearson v. Concord R. R. Co., 13 Am. St. 593;

McGourkey v. Toledo & Ohio R. R. Co., 146

U.S. 565;

Coxe V. Huntsville Gaslight Co., ij So. 626;

Stanley v. Luse, 36 Ore. 26; 58 Pac. 75.

The opinion in that case was written by Judge Wol-

verton, now of this Court.

Ellis V. Ward, 25 N. E. 533.

An instructive and late case is

McConnell v. Mill Co., 76 Pac. 95,

which follows the Michigan case above referred to.

Rogers v. National etc. Ry. Co., 91 Fed. 299;

Davis v. Rock Creek L. F. & M. Co., 55 Cal.

359;

Smith V. Pacific Vinegar & Pickle Works, 145

Cal. 352

and cases cited;

Santa Ana Water Co. v. Buena Ventura, 65 Fed.

324;

Millsaps V. Chapman, 71 Am. St. Rep. 547; 76

Miss. 942.

In the last case a director was charged with the profit

he had made on the purchase of property of the com-
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pany, though before the contract was made he had

resigned as a member of the board, but was afterward

reelected.

Booth V. Land etc. Co., 59 Atl. 767.

A case directly apropos is

Barker v. Montana etc. Co., 89 Pac. 66.

That case clearly supports the principle for which we

contend, that McMillin can be compelled to turn in to

the corporation the stock which he purchased from

funds made out of his contracts with the corporation.

I respectfully request a careful examination of the fads

in that case and the application of the law thereto made

by the Supreme Court of Montana.

Rice's Appeal, 79 Pa. St. 204;

Wills V. Nehalem Coal Co., 96 Pac. 528;

Klein V. Independent Brewing Assn., 83 N. E.

434;

Ritchie v. People's Telephone Co., 119 N. W.
990.

This last case was decided February 10, 1909, and is

very apropos to this discussion.

Referring again to the question of laches, partially

argued in the statement of facts, I beg to say that a

reasonably thorough examination of the authorities

does not show a case that would justify refusing

relief to the plaintiff here and remitting the Cowells

to the tender mercies of the defendant McMillin. The

wrongs complained of are, as they were in the Michi-

gan case, continuing wrongs, and the judgment of the
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Court below, if permitted to stand, places the stamp of

approval upon McMillin's actions and is practically a

forfeiture of the plaintifif's rights to one-third of the

property belonging to the Tacoma and Roche Harbor

Lime Company.

See, also,

McConnell v. Mill Co., 76 Pac. 95, above cited.

There the acts complained of began in 1892 and suit

was not brought until September 8, 1898. See, also,

long delay in case of

Boerum v. Schenck, 41 N. Y. 189.

There was twenty years' delay in Coxe v. Huntsville

Gaslight Company, 17 So. 626. See, also.

Chase V. Chase, 37 Atl. 804;

London & San Francisco Bank v. Dexter, Mor-
ton & Co., 126 Fed. at page 601

;

Hamilton v. Dooley, 49 Pac. 468.

But if the Court will consider the general doctrine

of laches it will see, as it seems to me, that there is no

basis whatever for the claim that is made here, that the

plaintiff is barred. That general doctrine is stated in

5 Pomeroy's Equity Jurisprudence, Section 21, as fol-

lows:

Sec. 21. General Doctrine: Laches Is Preju-

dicial Delay.—The true doctrine concerning laches

has never been more concisely and accurately stated

than in the following language of an able living judge:

" Laches, in legal significance, is not mere delay, but

" delay that works a disadvantage to another. So long
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" as parties are in the same condition, it matters little

" whether one presses a right promptly or slowly,

" within limits allowed by law; but when, knowing his

" rights, he takes no step to enforce them until the con-

" dition of the other party has, in good faith, become

" so changed that he cannot be restored to his former

" state, if the right be then enforced, delay becomes

" inequitable, and operates as estoppel against the asser-

" tion of the right. The disadvantage may come from

" loss of evidence, change of title, intervention of equi-

" ties, and other causes; but when a court sees negli-

" gence on one side and injury therefrom on the other

" it is a ground for denial of relief." The following

definition has probably been more often relied on by

recent cases than any other proceeding from an English

judge: "The doctrine of laches in courts of equity is

" not an arbitrary or technical doctrine. Where it

" would be practically unjust to give a remedy, either

" because the party has, by his conduct, done that which
" might fairly be regarded as equivalent to a waiver of

" it, or where, by his conduct and neglect, he has, per-

" haps, not waiving that remedy, yet put the other party

" in a situation in which it would not be reasonable to

" place him if the remedy were afterward to be asserted

" in either of these cases, lapse of time is most material."

The language of an able Western court, Oregon Su-

preme Court (opinion by Wolverton, J.) in a very re-

cent case describes the general doctrine with notable

accuracy: "Several conditions may combine to render a

" claim or demand stale in equity. If by the laches and

" delay of the complainant it has become doubtful
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" whether adverse parties can command the evidence

" necessary to a fair presentation of the case on their

" part, or if it appears that they have been deprived of

" any such advantages they might have had if the claim

" had been seasonably insisted upon, or before it became
" antiquated, or if they be subjected to any hardship

" that might have been avoided by reasonably prompt
" proceedings, a court of equity vs^ill not interfere to

" give relief, but will remain passive; and this although

" the full time may not have elapsed which would be

" required to bar a remedy at law. If, however, upon
" the other hand, it clearly appears that lapse of time

" has not in fact changed the conditions and relative

" positions of the parties, and that they are not mate-

" rially impaired, and there are peculiar circumstances

" entitled to consideration as excusing the delay, the

" court will not deny the appropriate relief, although a

" strict and unqualified application of the rule of lim-

" itations would seem to require it. Every case is gov-

" erned chiefly by its own circumstances." Dicta to

substantially the same effect from nearly all the Amer-

ican courts may be readily accumulated, all tending to

show that the doctrine of laches is, for the most part,

merely an application of the broader maxims of equity,

" He who seeks equity must do equity," and "He who
" comes into equity must come with clean hands." It

exacts of the plaintiff no more than fair dealing with his

adversary. It is in no way dependent on those general

considerations of public utility, and the "repose of so-

" ciety," which are, in legal theory, the legislative

motive for statutes of limitations.
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CONCLUSION.

From the facts and the law I respectfully submit the

following deductions should be drawn.

From the time complainant and his father became

stockholders in the corporation they were excluded

from all participation in its management and were pre-

vented, so far as it was possible to do so, from obtaining

any knowledge of its business.

The defendant McMillin dominated the said cor-

poration from the time of its organization to the present

time, and the original contract, purporting to be be-

tween the defendant McMillin and the corporation, was

made by him with his Board of Directors. He and they

practically owned all of the capital stock except that

owned by the complainant and his father. The minority

stockholders were not consulted. Shortly thereafter

McMillin became the owner of all the capital stock

except that owned by the Cowells. He was such owner

when the contract was renewed, and the Board of Di-

rectors other than himself were his creatures and were

dummy directors.

The complainant and his father did not obtain any

knowledge of this staveless barrel contract, except the

fact appearing on the minutes of the Board of Directors

that such a contract was made.

The facts and circumstances leading up to the con-

tract were unknown to Henry Cowell in his lifetime

and unknown to the complainant until a few weeks be-

fore filing the bill of complaint, and even then were
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not fully known by the complainant. They were not

fully developed until the trial.

These facts and circumstances show that McMillin,

who completely dominated the corporation and occu-

pied the position of trustee for the Cowells, caused the

corporation to make a contract with himself which was

unjust and inequitable to the minority stockholders, but

most advantageous to himself. The Cowells were not

required to take action to set aside said contract or to

set aside the renewals thereof until they learned that the

contract was in fact inequitable and unjust and to the

advantage of McMillin. This knowledge did not come

to complainant and the estate of Henry Cowell until

April, 1906.

McMillin carefully concealed all facts tending to

throw suspicion on his good faith or tending to put

complainant upon inquiry.

McMillin made enormous profits out of the original

contract and the renewals thereof, and in law those con-

tracts are to be treated as made by him with himself

as trustee and the profits belong to the corporation.

The Cowells, as minority stockholders, are entitled to

their share of said profits.

These profits and McMillin's unreasonable salary

were used in part to purchase the stock of his co-

directors, and complainant and the estate of Henry

Cowell are entitled to their share of the stock so pur-

chased.

Complainant and those he represents are entitled to

an accounting to ascertain what proportion of the profits
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of the staveless barrel contract was used in the purchase

of stock in the corporation.

The defendant McMillin should be compelled to

return to the corporation all his so-called salary above

a reasonable compensation for his services as president

and all the profits derived from the staveless barrel

contracts, and the court below should be directed to

allow complainant therefrom a reasonable sum for costs

of this litigation, including attorneys' fees.

An accounting should be had of the cost of the stock

purchased by McMillin out of the proceeds of his con-

tract and with so much of his salary as exceeds reason-

able compensation, and the stock so purchased turned

in to the corporation, and McMillin, in accounting to

the corporation for his profits, be allowed a credit of

the cost of the stock.

Respectfully submitted,

WARREN OLNEY,
Solicitor for Complainant and Appellant.
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The appellant (complainant) respectfully petitions

the court to grant a rehearing in the above case.

On reading the opinion filed by this Court the first

impulse of counsel was to attack it on the ground that,

in so far as it discusses the facts and the evidence, it

does a great injustice to appellant and is not supported

by the facts as they appear in the record, nor does it

fairly state the case. But we recognize the difficulty

of obtaining a new trial on the ground that the evidence

does not justify the decision if there is any evidence

at all in the record to support it. We shall therefore



address ourselves to the point that the Court has not

applied the law correctly to undisputed facts in the

case. That is to say, assuming that certain facts are

true (and we do not propose to discuss any that are at

all questioned), the Court has not correctly applied the

law to those facts.

We feel certain that the Court, in its decision, has

not had a proper appreciation of those facts, for if

such had been the case an entirely dififerent result must

have been reached. Therefore, at the risk of repeating

some things appearing in our briefs, we shall give a

short resume of the salient features of this case, fea-

tures which in our opinion must control the judgment

of the Court, and which, if properly understood and

appreciated, must impel the Court to a different con-

clusion from the one it has already expressed.

We shall assume that the Court is sufficiently famil-

iar with the status of the Tacoma and Roche Harbor

Lime Company up to the time when the negotiations

began in regard to the staveless barrel in the fall of

1890 or the winter of 1890-91. Up to this time, in the

language of the Court below, page 2226: "The defend-

" ant McMillin dominated the corporation from its

" organization to the present time. His associates

" allowed him to run the business with a free hand and

" deferred to his judgment in matters affecting the pol-

" icy of the company generally."

The opinion written by Judge Hunt and filed in

this Court omits any reference to this material fact. It

is one about the truth of which there can be no ques-

tion. McMillin dominated the corporation even while



the other directors were largely interested in it. The

other directors ceased to have any interest in the fall

of 1894, when they all sold out to McMillin, each

retaining one share of stock to enable him to qualify

as director. This stock that they sold to McMillin was

never transferred on the books of the company, but they

signed receipts for the dividends on the books of the

Company and McMillin gave out and declared that

they w^ere still largely interested in the corporation,

even stating the number of shares they owned. (See

Brief of Appellant, page 91, and the references there

contained.)

But while they were still stockholders and IN THE

FALL OF 1890 OR WINTER OF 1890-91, McMiUin testi-

fies, and so do the surviving directors, that their atten-

tion was called to a patent machine for cutting staves

for barrels and that in his opinion as expressed to the

director it would be a success and greatly to the inter-

est of the Company to purchase. The directors, accord-

ing to this testimony, declined to enter into any nego-

tiations for the purchase of the machine, and McMillin

testifies that Masterson, one of the directors, who is

now dead, told him that the machine had had its day

in court and the Company did not want it and for him

to go ahead on his own responsibility if he thought it

was so good. We are only giving the substance of what

McMillin says the dead man stated to him. The rea-

sons given by the directors for not entertaining the

proposition were that the machine had not been tested,

that it was not known that it would work upon the

Washington fir, that the financial outlook was not good,
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and risk of installation for this untried machine. This

alleged conversation was at the close of the most suc-

cessful year of the Company's existence. The net

profits of the Company for 1890 were $90,000. (Rec-

ord 2201.)

Thereafter, and without the board as a board taking

any action whatever, the defendant McMillin, on

March 16, 1891, entered into two contracts with a man

by the name of Bowering, agent of the Staveless Bar-

rel Co., for installing the barrel machine in the factory

used by the Company for making barrels. One con-

tract was evidently for show, while the other was the

real contract and was so drawn that McMillin incurred

no risk whatever. By the contract that was evidently

meant to be shown to inquirers McMillin was to ad-

vance the cost of the machine, not exceeding $1500,

and the freight. By the secret contract Bowering was

to put up the machine at his own expense, but McMil-

lin was to advance the freight. After the machine was

tested the contract provided that McMillin, if satis-

fied with it, could buy the machine at a cost not to

exceed $1500, but if he should elect not to buy the

machine, then the freight which he advanced should

be returned to him. Compare the two contracts, one

on page 2206, the other on page 2207. Compare also

the testimony of the directors as summarized in the

opinion of the Court herein with the contract found

on page 2207.

Nothing whatever appears in the minutes of the

board about this machine until nearly two years after
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years after the supposed conversation between McMil-

lin and the directors took place. The first entry in the

books relating to this machine is of January 9, 1893,

when the minutes show that McMillin notified the

board that the patent stave machine which he had by

their permission placed in the Company's mill for

the purpose of testing had been destroyed by the fire

of September loth, and that he desired to replace it in

a new mill by another machine upon some plan of

royalty or lease. (Page 2212.) This is the first -sug-

gestion of a lease or royalty that we find in the record.

But let us see what he had done between the time of

making the contract with Bowering March 16, 1891,

(subsequent to the conversations with the members of

the board), and the time he made this report to the

board. In 1891 and 1892 the machine contracted for

in the Bowering contract was installed in the barrel

factory of the corporation and had been operated for

some time, when, on September 10, 1892, the factory

burned down and the machine was destroyed. Prior

to its destruction it had cut staves for 33,000 barrels

(page 2208) at a net profit of over $2205.98 (pages

1739-40 and page 2209). The expenses of installing

the machine w^ere paid by the corporation, but McMil-

lin paid this back, after he had decided that it was

proven to be a success, by charging the corporation a

royalty for the staves that had been consumed by the

fire. (See page 2209.) This charge was made at the

close of the year 1892. But immediately after the fire

and on September 21, 1892, he notified the barrel
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machine, and said: "I have no doubt whatever of the

" ultimate success of the proposition. ... I have such

" confidence in its ultimate success that I am not only

" willing, but insist upon going right ahead with the

" proposition at once. ... I will immediately rebuild

" the mill, in fact we are at work on it already, and I

" will depend upon the machine coming at the very

" earliest possible moment. We will be obliged to buy

" or make other stock for our lime kilns until that

"machine is in operation; consequently am very

" anxious that you should push it to the very utmost."

(Record, page 1768. See, also, letter at page 2314,

dated September 15, 1892.) As a matter of fact, he

began the erection of the new barrel factory, or new

mill, immediately after the fire, and without any action

whatever by the Board of Directors. All that is

claimed is that the members of the board individually

knew that he was constructing a new mill. But all

matters pertaining to its equipment, machinery, etc.,

were in the hands of McMillin, and the other direc-

tors did not assume responsibility about what related

to the operation of the plant. "The work of construct-

" ing the mill was carried forward from that time until

" about the first of April, 1893. The new mill was

" built on a larger scale and was provided with draw

" saw, logging haul, cars, steam vats, and other facil-

" ities for the convenience and operation of the patent

" staveless barrel machine, also with a head saw for

" cutting, heading, and other machinery and appliances

" necessary for the full equipment of the stave mill



" plant. The cost of the new mill when complete was

" about $44,000. The entire manufacturing business of

" the defendant corporation was conducted at Roche

" Harbor on the San Juan Island. Cartwright had left

" Roche Harbor about July 1891 to look after the inter-

'* ests of the company in California. The other members

" of the board resided at Tacoma, Washington, and

" had no knowledge of the business of manufacturing

*' lime or barrels and had no familiarity whatever with

" the manufacturing business of the defendant com-

" pany. They visited Roche Harbor only at long inter-

" vals and then for a short time, and had no knowledge

" of its plant, business, or accounts, except such as they

" received from the defendant McMillin, upon whom
" they relied for the management of the business of the

"corporation." (Pages 221 1, 2212.)

It must not be overlooked that it was in the fall of

1890 or winter of 1890-91 that all the conversations

were had between McMillin and the directors in

regard to which testimony was given and upon which

this Court bases its opinion that the contract was not

a fraudulent one. The barrel machine had not been

tried when these conversations took place. It was not

known whether it would work in the woods of Wash-

ington or not. It was not known, and never was known

by the directors until after the evidence was taken in

this case, that McMillin had a contract for installing

this machine which practically prevented him incur-

ring any risk or any loss. It was after these conversa-

tions that the new patent machine was thoroughly

tested and McMillin had ascertained the approximate
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cost of manufacturing barrels by means of it. Like-

wise it was after these conversations that the mill and

the machine were burned, and McMillin, of his own

volition had demanded the furnishing of a new ma-

chine by the barrel company and had constructed a

new mill at an expense to the Company of $44,000,

fitted for the use and operation of the new machine.

After all this was done, he appears before the board

and demands a contract for the making of barrels. It

is the contract made March 15, 1893, in response to

this demand that we complain of. There is no pretense

that he made any statements to the board, or any mem-

ber of it, showing that the machine was proved to be

a success, that he knew as early as September, 1892, that

actual trial had proved this success, that the cost of

its installation had been paid by the corporation in the

first instance and repaid to it by him out of royalties

he had charged the corporation for staves cut by the

machine and which in truth were profits made by him

in operating the first machine. He did not state to

the board that he had a side contract freeing him

from any obligation to pay for the machine unless,

after testing, it proved in his judgment to be a success,

and that in case he rejected the machine the freight

money was to be returned to him. He did not state

that he had incurred no risk whatever and that the

machine had not cost him a cent. IN OTHER
WORDS, HE DID NOT DISABUSE THE
MINDS OF THE BOARD AS TO THE IDEN-
TICAL THINGS THEY SAID TO HIM IN
THE WINTER OF 1890-91 THEY WERE
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board that he had caused the Company to build a new

mill, specially fitted for the machine, at a cost of

$44,000, of which at least $4000 was the additional

expense of fitting the mill for this machine. Refer-

ring to this side contract that McMillin made March

15, 1891, JVIr. Wallace, one of the directors, was

asked, page 265

:

"Q. Now, Mr. Wallace, if you had known at

that time that this machine could be sent here, in-

stalled, experimented with for sixty days, the

company to receive the product of the machine

for this sixty days without a royalty, without the

advance of more than from five to eight or nine

hundred dollars, and that, or the most of it, to be

made a lien on the machine if he rejected it if it

did not prove efficient for the purpose of manu-
facturing the barrels required for use in your

plant, would you have voted for the refusal to

enter this arrangement?

"A. Well, that would seem to me a very liberal

proposition, put that way, and it would have cer-

tainly received consideration from the Board, but

the board, in a matter of this kind, was largely

guided by the advice of Mr. McMillin, because

he was a practical man on such matters as that, why
we would have followed his ideas."

Mr. Wallace also says, page 294, "the sole induce-

" ment" for making the contract in January, 1893, with

McMillin " was the understanding of the Board that

" it would be getting barrels for thirty cents which cost

" about thirty-two and a half cents previously," and
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that that information was received from Mr. McMil-

lin. He also testifies, on the same page, that the board

did not have any information of the cost to McMillin

of producing the new barrel.

Throughout the case McMillin has insisted that his

statement to the board that the cost of manufacturing

the barrel under the old methods was thirty-two and a

half cents and that he had saved two and a half cents

per barrel to the Company by this contract. We have

shown to this Court in our briefs, as we think, conclu-

sively, from the evidence that even this statement is not

true, and further, that the cost under the old system

was less than thirty cents per barrel. On this last

proposition the Court below disagreed with us as to

the cost being less than thirty cents per barrel, but

assumes merely that the Company lost nothing (page

2226) in paying McMillin that price. We insist upon

it, however, that we are right, but shall not dwell upon

this point in this petition.

What we are striving now to make so plain that

there can be no mistake is that the Board of Directors,

when they made the contract with McMillin in 1893

were acting upon information which they individually

received more than two years before and without knowl-

edge of the changed conditions and the proved success

of the machine. THEY DID NOT KNOW, AND
McMILLIN DID NOT INFORM THEM,
THAT THE FEARS THEY HAD INDIVID-
UALLY EXPRESSED TWO YEARS BEFORE
WERE GROUNDLESS AND THAT ACTUAL
USE HAD DEMONSTRATED THE SUCCESS
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OF THE MACHINE AND THAT IT COULD
MAKE BARRELS CHEAPER THAN THE
COMPANY'S OLD MACHINE. THEY DID
NOT KNOW THAT IT HAD NOT BEEN
NECESSARY TO INCUR ANY RISK WHAT-
EVER IN INSTALLING THE MACHINE.
Assuming the correctness of the foregoing statement,

(it is amply supported by the evidence, and, in fact,

not disputed), we confidently assert that there is not a

case in the books until this one where a court has sus-

tained such a contract. The finding of the Court

below, page 2215, is amply supported by the evidence.

The finding reads:

"In authorizing said lease and contract McMil-
lin refrained from voting as a member of the

board. The other members of the board had no

knowledge of the expense of the installation of

the first machine, nor of the experiments made
with it, nor of the cost of the patent staves, nor

that the company had advanced these expenses,

including the Bowering charge, nor that McMil-
lin had balanced the account of these expenses by

a royalty charge upon the staves made by it and

taken credit personally for the profit in excess of

the expense of installation. The sole inducement

to the other members of the board for making this

lease and contract with McMillin was the latter's

representation that they would be getting barrels

for thirty cents which had been previously costing

them thirty-two and one-half cents each."
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It was on the 9th day of January, 1893, that McMil-

lin notified the board that the old patent stave machine

was destroyed on September loth, "and that he desired

" to replace it in the new mill by another machine upon

"some plan of royalty or lease." (Page 2213.) At

the meeting held on January 26, 1893, McMillin sub-

mitted a written proposition to lease the Company's

stave mill, which was then in course of erection, and

thereupon the board passed a resolution authorizing

McMillin "to place said machine in its mill at Roche
" Harbor at the Company's expense for setting up and
" starting the same, with the distinct understanding

" that the same should be without any prejudice to the

" rights or interests of McMillin."

On March 13, 1893, McMillin presented a form of

lease for the Company's stave mill, and also a form

of contract for supplying the Company with barrels.

These instruments were approved and authorized to

be executed by the Vice-President and Secretary, and

they were executed on the r5th of March, 1893. By

this contract and lease McMillin made immense

profits, while the corporation, whose interest it was his

duty to protect, was losing heavily. He had not in-

vested a cent of his own capital in this business of mak-

ing barrels for the Company. We shall not stop

to discuss the features of this contract further than to

say that its advantages are all on one side. For exam-

ple, the mill erected by the Company specially to re-

ceive this new machine cost $44,000 and contained

many features necessary for use in operating the stave

machine. The rent McMillin by the contract was to
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pay for this property was $200 per month, or less than

six per cent upon the actual cost of the entire construc-

tion, leaving the Company to pay for insurance, repairs,

taxes, and the necessary deterioration of value in such

property. Another item was that the staves for the

barrels were to be paid for as fast as manufactured at

fourteen cents per set for the staves and four cents per

barrel for heading, the stock thereafter to be at the risk

of the Company. At page 2217 it appears that, taking

advantage of this provision, McMillin manufactured

enough staves in April, May and June, 1893, to supply

the Company until about the first of January, 1895,

with barrels. Therefore, under the contract, he col-

lected eighteen cents per barrel from the Company long

before they were needed and while the Company was

losing heavily in its business. After the purchase it had

to keep the barrels insured at its own expense. But it

is not worth while to comment further on this con-

tract and what we have said above is simply to show

in the fewest words its unconscionable character. Are

we not justified in saying that the sustaining of such a

contract, made by a corporation with its president and

manager, under such circumstances, is without a prece-

dent in any court of equity in England or the United

States?

But suppose, for the sake of the argument, we admit

that this contract of March 15, 1893, was a valid con-

tract and ought to be sustained by the Court—what

shall be said in behalf of the renewal of this contract

that took place four years later? When the contract

was originally made, on March 15, 1893, Manning,
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Wallace and Masterson, three members of the board,

were heavily interested in the corporation. The other

two members were McMillin himself and Keen, the

secretary, who had one share of McMillin's stock to

enable him to qualify as director. But how was it on

May 7, 1897, four years later? Long before this

period, namely, in the fall of 1894, McMillin had pur-

chased all the stock of the other directors who had any

interest in the concern, except one share each to enable

them to qualify as directors. Practically he and the

complainant and his father were the sole stockholders

of the corporation. Now, if McMillin, while Man-
ning, Masterson and Wallace were heavy stockholders,

dominated the concern, how much more complete and

absolute was that control when he owned all of the

stock of these men. We defy any one to point out a

case in the books where a contract has been sustained

that was made wtih the owner of a majority of the

stock of the corporation who dominated the corporation

and the directors who voted for the contract were not

interested in the corporation, unless possibly some case

where the contract was approved by the minority of

the stockholders.

We respectfully insist that the contract made March

15) 1^93) "^^s made under such changed conditions

from those existing in the winter of 1890-91 that it was

an invalid contract and should be so held by this Court.

But if the contract made March 15, 1893, is held by

this Court to be a valid contract, it was, however, a

contract that lasted for only five years. Its terms were

for one year, with the privilege of renewal by McMil-

lin for four years more.
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In May, 1897, ^^'^ have this state of affairs: McMil-

lin, who had dominated the corporation, attended to

all its business while three business men of Tacoma

were largely interested in the corporation and were on

the board of directors, had become the sole owner of

all the stock, of the corporation, except one share each

of the directors and the three hundred and nine shares

owned by the Cowells. For four years, during the times

of greatest depression ever known upon the Pacific

Coast, he had been making large sums of money out of

his contract with the corporation, and the corporation

had been losing money. This, too, without putting

in a dollar of his own money. We have contended

in our briefs and think we can maintain, that one reason

the corporation lost money was because of this uncon-

scionable contract. But leaving that aside as a disputed

proposition, the fact remains that he had made money

by reason of his contract with the Company at the time

that the Company was losing money. He now took

advantage of the covenant for four years renewal,

though the contract did not expire until April i, 1898.

The board being completely under his control, he took

time by the forelock and on the seventh day of May,

1897 (see page 2203) obtained a new lease and con-

tract in the same terms as the original, to take effect

April I, 1898, and to continue five years thereafter.

Now if we admit that the contract of March 15,

1893, is valid, DOES THAT JUSTIFY THE CON-
TRACT MADE FOUR YEARS LATER? DOES
THE CONVERSATION McMILLIN HAD
WITH MEMBERS OF THE BOARD OF DI-
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RECTORS INDIVIDUALLY IN THE FALL OF
1890 GIVE HIM A PERPETUAL RIGHT TO
CONTRACTS WITH HIS COMPANY? Is it not

plain that the contract of March 15, 1893, must stand

or fall by the facts as they existed then? Must not the

renewal contract of May 7, 1897, stand or fall by the

facts as they were on March 7, 1897, and no other time?

This new contract is in violation of a well-settled

principle of law entirely ignored in the opinion, to the

effect that the owners of the majority of the stock of

a corporation are trustees for the minority, with the

usual incidents, obligations, and restrictions imposed by

the law in dealing with contracts made by trustees with

themselves. If the minority of stockholders could have

representation in the Board of Directors, this fact

would probably lessen, to some extent, the severity with

which a court of equity should deal with such contracts.

But in the State of Washington the minority has no

voice in the board and there is no pretence that the

complainant and his father were ever consulted to the

slightest possible extent in regard to this contract. On
the contrary, the evidence shows, and the Court below

finds (page 2230), "the defendants have, so far as they

" could do so, excluded the complainant and those he

" represents and their predecessors in interest from

" participation in the management of the corporation

" and prevented them obtaining information with re-

" spect to the details of the business." Not only was the

contract never submitted to them, or their opinion asked

in regard to it, but McMillin, with guilty intent, de-

ceived them as to his being the owner of all the stock
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of the corporation besides theirs, and concealed from

them the fact that he was making any profits out of his

contract.

We trust that we are not stating the case too

strongly when we say that if the facts of this case are

taken into consideration the opinion filed herein is in

direct conflict with the cases cited in the supplementary

brief for appellant, beginning with the very last case

on the subject, of Wheeler v. Abilene Bank Building

Co., 159 Fed. 391. The Circuit Court of Appeals for

the Eighth Circuit in that case uses language as plain

and emphatic as it is possible to use, to the effect that

the holder of the majority of the stock controls the

corporation and he cannot do anything in the way of

making contracts that an ordinary trustee of an express

trust cannot do. See, also, the numerous decisions cited

in this supplemental brief, beginning at page 29.

How is it possible to reconcile this case with Stewart

V. Lehigh Valley Railroad Co., 38 N. J. Law, page

522, cited at pages 34 et seq. of this supplemental

brief? How is it possible to reconcile this case with

Gilman etc. R. R. Co. v. Kelly, jj Ills. 426, cited at

pages 36 and 37 of the brief? In that case some direc-

tors had purchased an interest in a contract that had

been made by the corporation before they became

directors, and the contract itself was unobjectionable,

but the Court held that they must account to the stock-

holders for the profits they made out of it.

In the numerous decisions, State and Federal, cited

in this supplemental brief, condemning contracts made

with directors with their corporations, there is not one
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where there was such a gross breach of trust as in this

case. But in contracts between trustee and cestui que

trust there is no necessity for proving actual fraud.

The cestui que trust has the absolute right to set aside

the contract and the courts uniformly uphold him in the

exercise of that right.

We ask this question, which we respectfully submit

requires an answer—was McMillin, after he became

the owner of the majority of the stock of the corporation

and could and did elect all of its directors, a trustee

for the minority stockholders? If he was, how can the

contract that was made on the 7th day of May, 1897,

be sustained? Bear in mind that this contract also

provided for its continuance five years from April ist,

1898, and that in 1903, before the expiration of the six

years, he made another contract for five years more.

Is this Court prepared to uphold such action on the

part of the majority stockholder, who is the president

and manager of the Company and completely domin-

ates it without consulting or regarding the minority

stockholders? To do so is to give McMillin a per-

petual contract. Did he not make enough money out

of his contract during the distressing years 1893- 1898 to

satisfy any reasonable trustee?

Why should this Court say he had a right to renew

the contract for five years more? Why should he be

permitted to renew it in 1903 for another five years?

Since this case was decided the Supreme Court of

the United States has had something to say in regard

to the duties of a majority stockholder, who is also the
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manager of the corporation, towards the minority. It

was a case brought by a minority stockholder to set

aside a sale of his stock that had been made to the

owner of the majority on the ground that such owner

had not revealed to him certain facts, which he knew as

manager and the owner of the majority of the stock,

that enhanced the value of the stock. The Supreme

Court of the United States upheld the contention of the

minority stockholder. The case is Strong v. Repide,

213 U. S. 419. The Court seems to concede the general

rule that a majority stockholder of a corporation, or a

director, is not in general obliged, in treating for the

purchase of stock from another shareholder, to disclose

all that he knows that will tend to enhance the value

of the stock, but in this particular case the Court held

that the defendaat was obliged to make a full dis-

closure, and, not having done so, that he should be

compelled to pay the difference between what he paid

for the stock and what he realized therefrom. The

Court says : "He was not only a director, but he owned

"three-fourths of the shares of its stock and was at the

"time of the purchase of the stock administrator-

"general of the Company, with large powers, and en-

"gaged in the negotiations which finally led to the sale

"of the Company's lands (together with all the other

"friar lands) to the Government at a price which very

"greatly enhanced the value of the stock. He was the

"negotiator for the sale of all the land and was acting

"substantially as the agent of the shareholders of his

"Company by reason of his ownership of the shares

"of stock in the corporation and by the acquiescence of
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"all the other shareholders, and the negotiations were

"for the sale of the whole of the property of the Com-'

"pany." Again, the Court says: "But the whole trans-

"action gives conclusive evidence of the overwhelming

"influence defendant had in the coufse of the negotia-

"tions as owner of a majority of the stock, and as agent

"for the other owners, and it is clear that the final

"consummation was in his hands at all times. If, under

"all these circumstances, he purchased the stock from

"the plaintiff, the law would indeed be impotent if the

"sale could not be set aside or the defendant cast in

"damages for his fraud." The Court does not cite any

authority in support of its decision, but we notice that

the brief of the counsel for the winning party cites

many of the cases referred to in our supplemental

brief. For instance, Wheeler v. Abilene National

Bank Building, 159 Fed. 391 ; Farmers' Loan & Trust

Co. V. New York etc. R. R., 150 N. Y. 410, and others.

We respectfully insist that the principles underlying

this last decision of the Supreme Court apply here.

On the same day the above opinion was filed the

Court decided Delaware etc. Co. v. Albany etc. Co.,

213 U. S. 435. The suit was instituted by stockholders

in the Albany & Susquehanna R. R. Co. to procure an

accounting for unpaid rentals from the Delaware &
Hudson Co. The grounds of the action were that the

Albany & Susquehanna Railroad Co. had been con-

trolled for many years by the Delaware & Hudson Co.

The question decided was that the stockholders could

maintain the action under equity rule No. 94, but in

giving the opinion the Court places it on the ground
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that the Company whose interest it was to assert the

right to payment and demand it was under the control,

or could be influenced by the Company whose interest

it was to deny indebtedness and resist payment. The

Court refused to inquire into the good faith of the

directors, but thought it could not be expected that

these directors would prosecute the action properly.

The Court relies upon the case of Doctor v. Harring-

ton, 196 U. S. 579, where the action by the stockholder

was maintained because ''the Board of Directors of

"the corporation was under the absolute control and

"dominion of the defendant John J. Harrington, and

"that said Harrington, by reason of having the posses-

"sion of a majority of the capital stock of said corpora-

"tion, likewise controlled the actions of the stock-

"holders."

In Booth V. Summit Coal Mining Co., 104 Pac. 207,

the Supreme Court of Oregon ordered the appoint-

ment of a receiver of a solvent and going corporation on

the ground that the owner of one-half of the capital

stock had, by means of trustees subservient to him, ob-

tained control of the corporation, increased his salary,

and excluded the owner of the other half of the stock

from any voice in the management of the corporation.

The Court not only appointed a receiver, but directed a

return to the corporation of the excess of salary he had

received.

This naturally brings us to the last wrong complained

of by the Cowells and condoned in the opinion of the

Court—that is McMillin's raising his salary to the

extravagant sum of $12,000 a year. He claims, of
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course, that it was done by the board of directors, but

the board of directors had no substantial interest in the

corporation. That is conceded. If they had any

interest at all it was to assist McMillin in raising

the money for payment of the promissory notes he had

given to them for the purchase of his stock. There is

.

no getting away, however, from the fact that at the

time of the great raise he owned all of the stock of the

corporation, except that owned by the two Cowells,

and he justifies the raise that was made by the board of

directors on the ground that he demanded of the board

of directors that they must increase his salary or else

he would no longer act as president. The language

of his answer, page 68 of the record, is "but defend-

"ants aver that at such meeting of the trustees of the

"defendant corporation the said McMillin requested

"that his salary be fixed at such amount ($12,000) and

"stated that if it were not so fixed he would not continue

"to live at Roche Harbor, Washington, and manage

"the affairs of said corporation, but would engage in

"other enterprises, and that the same was true." The

Court below finds (page 2222) : "The resolution in-

"creasing McMillin's salary was made after he had

"requested it and threatened that he would not remain

"there unless he was granted the increase."

Mr. T. B. Wallace testifies, page 1387, that at this

meeting when McMillin's salary was raised he did not

know that Masterson and Manning had sold their stock.

He knew, of course, that he had sold his own, but Mc-

Millin, in. pursuance of his policy, did not let Mr.

Wallace know that Masterson and Manning were no
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longer interested in the Company. Wallace says he

did not know of it until long afterwards. He was then

asked

:

"Q. When you attended the meeting of March,

"1895, you supposed that Masterson and Manning held

"their original stockholdings in this Company? A. I

"did. Q. The resolution was offered by Masterson

"and seconded by Manning, was it not? A. Yes.

"Q. It was made after McMillin had requested it

"and threatened that he would not remain there unless

"he was granted that increase? A. That is right."

Was such a case of bluff ever before presented in a

court of justice? McMillin could not in his own inter-

ests, carry out his threat. He was now the owner of the

majority of the stock in the corporation; all of his

estate was involved in it; he had nothing outside of it;

he had bought Masterson's and Manning's stock, but

had kept them on the board of directors and concealed

the fact from the other stockholders; then he demanded

of them that they increase his salary to $12,000 per year

and threatened them that if they did not accede he

would resign and go into some other business; then

Masterson moved and Manning seconded the motion

to accede to McMillin's demand, and Wallace, who

knew he himself was out of the corporation, but sup-

posed Masterson and Manning were still in, voted with

them and the salary was raised.

Is not the fraud of this threat and the yielding to

it manifest?

The injustice of such a salary at that time is fully

commented upon in our briefs. It seems amazing that



24

men of standing in the community could be found to

say the salary paid at that time of $12,000 per annum

was a reasonable one, when it is not probable there

was another corporation in the State of Washington

that was paying at that time a salary in excess of $3,000

per annum. The wages of all of the employees of the

Company had been reduced twenty-five per cent, and

the man who was principally interested, his whole

financial being involved in the corporation, threatens to

go into some other business unless his biddable directors

pay him $12,000 per annum. That farce has been kept

up every year since, and will be kept up indefinitely if

the decision already rendered is adhered to.

We close this petition by asserting, with as much

emphasis as we are capable of, our belief in the radical

injustice of the decision, and that the effect of it, if it

is maintained, is to confiscate for McMillin's benefit

the three hundred and nine shares out of one thousand

now owned by the plaintiffs.

E. C. Hughes,

Warren Olney.

Of Counsel for Appellants.



No. 1683

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

T. P. STAMEY,
Plaintiff in Error,

vs.

S. A. HEMPLE,
Defendant in Error.

TRANSCRIPT OF RECORD.

Upon Writ of Error to the United States District

Court for the Territory of Alaska,

Third Division.

FiLMBR Bros. Co. Print, 330 Jackson St., S. P., Cal.





No. 1683

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

T. P. STAMEY,
Plaintiff in Error,

VS.

S. A. HEMPLE,
Defendant in Error.

TRANSCRIPT OF RECORD.

Upon Writ of Error to the United States District

Court for the Territory of Alaska,

Third Division.





INDEX.

[Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original certified record are

printed literally in italic; and, like\7ise, cancelled matter appearing in

the original certified record is printed and cancelled herein accord-

ingly. When possible, an omission from the text Is indicated by
printing in italic the two words between which the omission seems

to occur. Title beads inserted by the Clerk are enclosed within

brackets.]

Page

Amended Complaint 2

Amended Complaint, Demurrer to 11

Amended Complaint, Exhibit '*A" to (Option

Agreement Dated March 25, 1907, from T.

P. Stamey to S. A. Hemple) 7

Amended Complaint, Order Sustaining Defend-

ant's Demurrer to 13

Assignment of Errors 19

Bill of Exceptions 15

Bill of Exceptions, Journal Order Allowing. ... 18

Bond on Writ of Error 28

Bond, Order Fixing Amount of 27

Certificate, Clerk's, to Transcript 1

Citation on Writ of Error (Original) 30

Clerk's Certificate to Transcript 1

Complaint, Amended 2

Complaint, Amended, Demurrer to 11

Complaint, Amended, Exhibit "A" to (Option

Agreement Dated March 25, 1907, from T.

P. Stamey to S. A. Hemple) 7

Complaint, Amended, Order Sustaining Defend-

ant's Demurrer to 13



ii T. P. Stameij vs. S. A. Hemple.

Index. Page

Demurrer to Amended Complaint 11

Demurrer to Amended Complaint, Order Sus-

taining Defendant's 13

Exceptions, Bill of 15

Exceptions, Bill of. Journal Order Allowing .... 18

Exceptions, Order Allowing the 17

Exhibit "A" to Amended Complaint (Option

Agreement Dated March 25, 1907, from T.

P. Stanley to S. A. Hemple) 7

Journal Order Allowing Bill of Exceptions .... 18

Judgment of Dismissal 13

Order Allowing the Exceptions 17

Order Allowing Writ of Error 23

Order Extending Time in Which to File Records

in the United States Circuit Court of Ap-

peals, Ninth Circuit, on Writ of Error 32

Order Fixing Amount of Bond 27

Order, Journal, Allowing Bill of Exceptions .... 18

Order Sustaining Defendant's Demurrer to

Amended Complaint 13

Petition for Writ of Error 21

Stipulation as to What Shall Constitute the

Record on Writ of Error 33

Transcript, Clerk's Certificate to 1

Writ of Error (Original) 24

AYrit of Error, Bond on 28

Writ of Error, Citation on (Original) 30

Writ of Error, Order Allowing 23

Writ of Error, Petition for 21

Writ of Error, Stipulation as to What Shall

Constitute the Record on 33



Jn the District Court for the Territory of Alasha,

Third Division.

T. P. STAMEY,

S. A. HEMPLE,

No. 251.

Plaintiff,

VI

Defendant.

Clerk's Certificate to Transcript.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, O. A. Wells, Clerk of the District Court for the

Territory of Alaska, Third Division, do hereby cer-

tify that the above and foregoing and hereto an-

nexed 33 pages, niunbered from one to 1 to 33, in-

elusive, are a full, true and correct transcript of the

records and files of the ^proceedings in the therein

mentioned cause of T. P. Stamey, plaintiff, versus

S. A. Hemple, defendant, as the same appears on the

records and files in my office ; that this transcript is

made in accordance with a stipulation made and en-

tered into by and between the said parties as to what

shall constitute the record on writ of error filed in

my office on the 4th day of December, 1908, and con-

tained herein and made a part of this transcript.

And I hereby certify that the foregoing transcript

contains a full, true and complete copy of each and
all the records, files and proceedings named in said
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stipulation; and also the original writ of error and

citation made and entered therein.

That this transcript has been prepared, examined

and certified by me, and that the costs of such prejD-

aration and examination and certification, amount-

ing to the sum of $38.80 dollars, has been paid to me
by T. P. Stamey, the plaintiff in error.

In witness whereof, I have hereunto set my hand

and caused the seal of the court to be hereto affixed

at Valdez, Alaska, this 21st da,y of December, A. D.

1908.

[Seal] O. A. WELLS,
Clerk of the District Court for the Territory of

Alaska, Third Division.

By John H. Burton,

Deputy Clerk.

In the District Court for the Territory of Alaska,

Third Division.

T. P. STAMEY,
Plaintiff,

vs.

S. A. HEMPLE,
Defendant.

Amended Complaint.

Comes now the plaintiff and for his amended com-

plaint against the above-named defendant, and for

his cause of action, alleges

:

I.

That on the 25th day of March, 1907, the plaintiff

was the owner of those seven certain lode mining

claims situated on Knights Island, in Prince William
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Sound, Alaska, named and known as follows : ''Even-

mg Shade" lode claim; "Mornine; Glory" lode claim;

*'Rose" lode claim; ''Rosebud" lode claim; ''Noka-

soek" lode claim; "Lucy" lode claim, and "Mag-

nolia" lode claim, which said lode claims are more

partieuarly described in exhibit "A" hereto attached

and made a part of this comi3laint.

II.

That on said 25th day of March, 1907, plaintiff

and defendant made and entered into a certain op-

tion agreement for the sale of said lode mining claims,

wherein and whereljy the defendant took the option

to purchase said mining claims from the plaintiff,

and the plaintiff agreed to sell to said defendant and

his assigns the said mining clamis for the sum of

twenty-five thousand dollars, one thousand dollars

whereof was then and there paid by defendant to the

plaintiff' ; that under the terms of said option agree-

ment, the sum of four thousand dollars was to be paid

by defendant to plaintiff on the 25th day of June,

1907, and the further sum of twenty thousand dollars

was to be paid by defendant to plaintiff on the 1st

day of October, 1907, all of which and the full terms

of said option agreement will more fully appear in a

copy of said option agreement hereto attached,

marked exhibit "A," and made a part of this com-

plaint.

III.

That a deed for said mining claims was duly exe-

cuted by said plaintiff to said defendant, and de-

posited in the hands of John Lyons to hold in es-
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crow, as proYided in said option agreement; that on

the 25th day of June, 1907, according to the term

of said option, the defendant paid to plaintiff the

further sum of four thousand dollars. That on or

about the third day of October, 1907, the said pay-

ment of tu^enty thousand dollars named in said op-

tion agreement being due and payable, the said plain-

tiff demanded of defendant the pajTiient of said sum,

as provided in said option agreement; and then and

there notified the defendant that he was able, pre-

pared and willing to carry out all the terms of said

option on his part to be performed. That thereupon,

at said time and place, plaintiff notified defendant

that if said sum of twenty thousand dollars was not

then and there paid according to the temis of said

option agreement, he, the said plaintiff, would declare

a forfeiture of all the rights of said defendant in and

to said mining claims, and under said option agree-

ment, and demand the return of his deed then held

in escrow thereunder.

IV.

That thereupon, at said time and place, said de-

fendant stated to plaintiff that he, the defendant, was

unable at said time to make said final pa,^Tiient of

twenty thousand dollars, and stated to plaintiff that,

if plaintiff would waive a forfeiture, and grant to

him, defendant, an extension of sixty days time, to

Avit: to the 1st day of December, 1907, in which to

make said final pa.yment, he, the said defendant, in

consideration of such extension of time, would do or

cause to be done upon said mining claims named in
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said option agreement the assessment work for the

year 1907, as required by law to preserve the title

of said plaintiff therein and thereto. That there-

upon said plaintiff and said defendant entered into

an oral agreement whereby the plaintiff waived a for-

feiture of defendant's rights under said option agree-

ment, and granted to defendant sixty day's time, to

wit: to the 1st day of December, 1907, within which

to make said final pa}anent, and the defendant, in

consideration of said waiver and said extension of

time, then and there agreed to and with plaintiff that

he, the said defendant, would do, or cause to be done,

upon the said mining claims named and described in

said option agreement the assessment work for the

year 1907 as required by law, and would preserve

and protect the rights and title of the plaintiff there-

in and thereto. And the said plaintiff did then and

there waive a forfeiture of defendant's interest

in said mining claims and of his rights in and under

said option agreement, and did then and there extend

the time for the final payment of twenty thousand

dollars to the said 1st day of December, 1907. That

thereupon plaintiff and defendant called the said

John Lyons, in whose hands was left the deed, in es-

crow, to said mining claims, as hereinabove stated,

and stated to the said Lvons that the time for makins:

said final pa^anent had been extended, and instructed

him to hold the said deed, under the terms of said op-

tion agreement, until the said 1st day of December,

1907.

V.

That the defendant has wholly failed, refused and
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neglected to perform Ms part of the terms of said

oral agreement, viz., to do or cause to be done the

necessary assessment work upon said mining claims,

or any assessment work xvgow said mining claims, or

any or either of them as required by law, or other-

wise, for the year 1907.

VI.

That thereafter, to wit : on the 1st da.y of January,

1908, owing to the failure of the defendant to per-

form the terms of said oral agreement upon his part

to be performed, said mining claims, and each and

all of them, reverted to the public domain of the

United States, and became open to new or relocation

and appropriation. That on said day each and all

of said mining claims and the ground covered by and

embraced therein were duly and according to law lo-

cated and appropriated by one Ed. Reed, and the

plaintiff has lost all his right, title and interest

therein and thereto, by reason of the failure of said

defendant to comply with his said oral agreement

and the relocation of said mining claims by the said

Ed. Reed.

VII.

That plaintiff relied upon the promise and agree-

ment made by said defendant in the relation to the

performance of said assessment work upon said min-

ing claims as aforesaid, and that said plaintiff had no

knowledge nor information that the said assessment

work had not been done and performed and that

the said defendant had failed to keep and perfonn

Ms part of said oral agreement before on or about
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the 5th day of Jainiar.y, 1908. That until said time

and during all of the time from said 25th day of

March, 1907, until on or about the 5th day of January

1908, the said deed remained in escrow in the hands

of said John Lyons.

VIII.

That said mining claims at the date of said de-

fault of said defendant in performing his part of said

oral agreement, and at the date of said extension of

time in which to make said final payment, and at all

times between said dates, to wit : between the 1st day

of October, 1907, and the 1st day of January, 1908,

were and now are of the reasonable value of $25,-

000.00 (twenty-five thousand dollars). That by rea-

son of said defendant's said default and failure to

lierfonn the terms of said oral contract on his part

to be performed plaintiff has been damaged in the

sum of twent^^-five thousand dollars.

Wherefore, plaintiff prays judgiiient against said

defendant for the sum of twenty-fi-ve thousand dol-

lars and for the costs of this action.

OSTRANDER & DONOHOE,
Attorneys for Plaintiff.

[Exhibit "A" to Amended Complaint."]

ESCROW AGREEMENT.
This agreement, made and entered into this 25th

day of March, 1907, and between T. P. Stamey of

Ellamar, Alaska, party of the first part, and S. A.

Hemple of Valdez, Alaska, party of the second part,

witnesseth

:
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Whereas, the party of the first part has made, exe-

cuted and delivered in escrow a quitclaim deed to

the party of the second part the hereinafter described

mining claims situated on Knights Island, Prince

William Sound, in the Valdez Eecording District,

Alaska. The notices of location of which are re-

corded in the book and at the page of mining records

in the office of the recorder of the Valdez recording-

district, Alaska, hereinafter named, to which records

reference is hereby made for a more particular de-

scription of said mining claims. Said mining claims

are as follows

:

'^ Evening Shade" mining claim located September

26th, 1905, the notice of location thereof being re-

corded in book I, page 239, of said records ; also,

"Morning Glory" Mining Claim located Septem-

ber 26th, 1905, the notice of location thereof being

recorded in Book I, page 241, of said records ; also

"Rose" Mining Claim located September 26th,

1905, the notice of location thereof being recorded in

Book I, page 240, of said records ; also

"Rosebud" Mining Claim located September 26th,

1905, the notice of location thereof being recorded in

Book I, page 240, of said records; also

"Nokasock" Mining Claim located Sept. 26th,

1905, the notice of location thereof being recorded in

Book I, page 242, of said records; also "Magnolia"

Mining Claim.

Now, therefore, in consideration of the premises, and

the sum of one thousand dollars to him in hand paid

by the party of the second part, the receipt whereof
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is hereby acknowledged, the said party of the first

part grants to the said party of the second part, the

option to pnrchase said above-described mining claims

for the sum of twenty-five thousand ($25,000.00)

dollars under the following terms and conditions;

First : The said deed this day executed by the party

of the first part shall be placed in escrow in the hands

of John Lyons of Valdez, Alaska, subject to the terms

and conditions hereinafter named:

(a) Should the party of the second part or his

assigns pa}' or cause to be paid to the said John

Lyons, to be placed to the credit of the said party

of the first part, the sum of four thousand ($4,000.00)

dollars on or before the 25th day of June, 1907, and

the further sum of twenty thousand ($20,000) dol-

lars on or before the first day of October, 1907 ; then

and in that event the said John Lyons shall deliver

to the said party of the second part, or his assigns

the deed so placed in escrow.

(b) Should the part}- of the second part or his

assigns fail to make any or all of the payments here-

in mentioned wdthin the time and in the manner

herein mentioned, he or his assigns, will forfeit any

and all right he or they may have under and by

virtue of this agreement and the said John Lyons

will on demand of the party of the first part sur-

render and deliver to him the deed so placed in es-

crow, which shall thereupon become null and void.

Second: Should the party of the second part or

his assigns make any of the papnents herein men-
tioned, but fail to make all of said payments at the
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time and in the manner herein proyideci, then he or

they shall forfeit an}^ or all payments so made to the

party of the first part as liquidated damages, and the

party of the first part shall have no other or further

damages by reason of the failure of the party of the

second part to 'carry out the terms of this option.

Third: It is mutually agreed, that time shall be

of the essence of this agreement, that this agree-

ment shall be binding upon the heirs, administrators

and assigns of each of the parties hereto, and a copy

of this agreement when recorded shall be binding

upon the mining claims herein described subject to

the terms and conditions herein contained.

It is further mutually agreed that a copy of this

agreement shall be delivered to said John Lyons, to-

gether with the escrow deed herein mentioned, and

shall constitute and be the instructions to the said

John Lyons in the matter of said escrow.

In witness whereof the said parties have hereunto

set their hands and seals in triplicate the day and
year in this agreement first above written.

T. P. STA^IEY. [Seal]

S. A. HEMPLE. [Seal]

ITnited States of America,

Territory of Alaska,—ss.

I, T. P. Stame.y, being first duly sworn depose
and say : That I am the plaintiff named in the above-

entitled action, and that the foregoing amended com-
plaint is true as I verily believe.

T. P. STAMEY.
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Subscribed and sworn to Ijeforc me this 30tli day

of October, A. D. 1908.

[Seal] JOHN Y. OSTRANDER,
Notary Public for Alaska.

United States of America,

Territory of Alaska,—ss.

Due and legal service is hereby accepted, this 30th

day of October, A. D. 1908, by receiving a co-pj there-

of, dul_y certified to by Jno. Y. Ostrander, one of the

attorneys for the plaintiff.

JOHN LYONS,
Attorney for Deft.

[Endorsed] : No. 251. In the District Court for

the Territory of Alaska, Division No. 3, at Valdez.

T. P. Stanley, Plaintiff, vs. S. A. Hemple, Defend-

ant. Original. Amended Complaint and Exhibit

"A." Ostrander & Donohoe, Attorne^^s for Plft",,

Valdez, Alaska. Filed in the District Court, Terri-

tory of Alaska, Third Division. Oct. 31, 1908. O.

A. Wells, Clerk. By J. H. Burton, Deputy.

In the United States Bistrict Court for the Territory

of 'Alaska, Third Division.

T. P. STAIklEY,

Plaintiff,

vs.

S. A. HEMPLE,
Defendant.
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Demurrer to Amended Complaint.

Comes now the defendant in the above-entitled ac-

tion and demurs to the amended complaint of the

plaintiff filed herein, and for cause of demurrer,

says

:

1st.

That said amended complaint does not state

facts sufficient to constitute a cause of action in favor

of plaintiff and against the defendant.

Wherefore, defendant prays judgment that plain-

tiff's complaint be dismissed and the defendant have

and recover his costs and disbursements herein.

JOHN LYONS,
EDMUND SMITH,

Attorneys for Defendant.

Ser\dce admitted this 9th day of Nov., A. D. 1905.

OSTRANDER & DONOHOE,
By J. H. MURRY,

Attorneys for Plaintiff.

[Endorsed] : Original. No. 251. In the District

Court for the Territory of Alaska, Third Division.

T. P. Stamey, Plaintiff, vs. S. A. Hemple, Defend-

ant. Demurrer. Filed in the District Court, Ter-

ritory of Alaska, Third Division. Nov. 10, 1908.

O. A. Wells, Clerk. By J. H. Burton, Deputy.

John Lyons, Edmund Smith, Defendant.
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hi the District Court for the Territory of Alaska,

Third Division.

No. 251.

T. P. STAMEY,
Plaintiff,

vs.

S. A. HEMPLE,
Defendant.

Order Sustaining Defendant's Demurrer to Amended

Complaint.

Argument having heretofore been heard on de-

fendant's demurrer to plaintiff's amended complaint

in the above-entitled cause, and the Court being now-

well advised, it is ordered that defendant 's demurrer

be and the same is now hereby sustained. Plaintiffs

asked for and are given time in which to file bill of

exceptions.

SILAS H. REID,

District Judge.

Entered in Journal 5, p. 118.

In the United States District Court for the Territory

of Alaska, Third Division, Valdez.

T. P. STAMEY,
Plaintiff,

vs.

S. A. HEMPLE,
Defendant.
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Judgment of Dismissal.

This matter coming on regularly to be heard on

the demurrer to plaintiff's amended complaint, and

the Court having heard and considered said de-

murrer, and having made and filed an order sustain-

ing said demurrer, and plaintiff having elected to

stand on said amended complaint, and the Court be-

ing fully advised in the premises, and on motion of

John Lyons and Edmund Smith, attorneys for de-

fendant,

—

It is ordered and adjudged that plaintiff's amended

complaint be, and the same is, hereby dismissed upon

its merits, and that defendant recover from said

plaintiff his costs and disbursements herein, taxed

and allowed at $ , same to be inserted herein

by the Clerk of court when taxed and allowed.

Done in open court this 30th day of November,

1908.

By the Court,

SILAS H. EEID,

Judge.

Entered Court Journal 5, page 156.

[Endorsed] : Original. No. 251. In the District

Court for the Territory of Alaska, Third Division.

T. P. Stameji, Plaintiff, vs. S. A. Hemple, Defend-

ant. Judgment of Dismissal. Filed in the District

Court, Territory of Alaska, Third Division. Nov.

30, 1908. O. A. Wells, Clerk. J. H. Burton,

Deputy. John Lyons, Edmund Smith, Attorneys

for Defendant.
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In the District Court, for the Territory of Alaska,

Third Division.

T. P. STAjMEY,

S. A. HEMPLE,

No. 251.

vs.

Plaintiff,

Defendant.

Bill of Exceptions.

Be it remembered, that on the 28th day of March,

1908, the plaintiff commenced his action against the

defendant by filing his Complaint, upon the filing of

which said Complaint, to wit: On the 28th day of

March, 1908, smimions was duly issued out of the

above-entitled court, which said sununons was there-

after duly served upon the defendant. On the 28th

day of April, 1908, the defendant appeared and filed

a demurrer to said Complaint upon the grounds

:

First: That there is a defect of parties defunct.

Second : That the Complaint does not state facts

sufficient to constitute a cause of action.

On the 26th day of October, 1908, the Court made
an order sustaining said demurrer, upon the second

ground stated therein, and granted plaintiff 5 days

in which to file his amended complaint in said ac-

tion, to which said order plaintiff then and there duly

excepted.

On the 31st day of October, 1908, and within the

time alloW'ed therefore, the plaintiff filed his
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Amended Complaint, which said Amended Com-

plaint is as follows: (Here insert copy of the

Amended Complaint.)

On the 10th da}^ of November, 1908, the defendant

filed, a Demurrer to said Amended Complaint, npon

the ground that said Amended Complaint does not

state facts sufficient to constitute a cause of action in

favor of the plaintiff and against the defendant.

On the 18th da^r of November, 1908, the Court

made an order sustaining said demurrer to the

Amended complaint (here insert copy of Order), to

which said order plaintiff then and there duly ex-

cepted. The plaintiff then and there announced that

he would stand upon his amended complaint.

Whereupon, on the 30th day of November, 1908, it

was ordered and adjudged by the Court, that plain-

tiff's Amended Complaint be, and the same is here-

by, dismissed upon its merits, and that defendant re-

cover from plaintiff his costs to be taxed. Said or-

der is as follows: (Here insert copy of order.) To

which said order and judgment of dismissal the

plaintiff then and there excepted.

And now comes the plaintiff, by his attorneys, Os-

trander & Donohoe, and make and file this, his Bill

of Exceptions, and pray the Court to file and settle

said Bill of Exceptions, and have the same made a

part of the record in the above-entitled cause.

I.

The plaintiff excepts to the order of the Court sus-

taining the demurrer of defendant to the Amended
Comj^laint of plaintiff filed herein.



S. A. Hempie. 17

II.

Plaintiff excepts to the order and judgment of tlie

Court, made and entered on the 30th day of Novem-

ber, 1908, dismissing said Amended Complaint and

plaintiff's action, and awarding the costs of the suit

to the defendant.

Dated at Valdez, Alaska, this 2d day of December,

A. D. 1908.

OSTRANDER & DONOHOE,
Attorneys for Plaintiff.

Order Allowing the Exceptions.

The above and foregoing exceptions, and each of

them, are by this Court duly allowed and settled, and

such exce]3tions are hereby ordered filed and made

a part of the record in said cause.

Dated this 4th day of December, 1908.

SILAS H. REID,

District Judge.

Ent. Court Jour. 5, page 160.

United States of America,

Territory of Alaska,—ss.

Due and lawful service of the foregoing bill of ex-

ceptions and order is hereby accepted this 2d day of

December, 1908, by receiving a copy thereof, duly

certified to by John Y. Ostrander, one of the at-

torneys for plaintiff and appellant.

JOHN LYONS and

EDMUND SMITH,
Attorneys for Defendant.
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[Endorsed] : No. 251. In the District Court for

the Territory of Alaska, Division No. 3, at Valdez.

T. P. Stamey, Plaintiff, vs. S. A. Hemple, Defend-

ant. Original. Bill of Exceptions and Order Al-

lowing Same. Ostrander & Donohoe, Attorneys for

Plaintiff, Valdez, Alaska. Filed in the District

Court, Territory of Alaska, Third Division. Dec.

4, 1908. O. A. Wells, Clerk. By J. H. Burton,

Deputy.

In the District Court for the Territory of Alaska,

Third Division.

T. P. STAMEY,
Plaintiff,

vs.

S. A. HEMPLE,
Defendant.

[Journal] Order Allowing Bill of Exceptions.

And now, to wit, December 4th, 1908, the Court

having had under consideration plaintiff's Bill of

Exceptions, prepared in the above-entitled cause,

and the same being approved as to form by counsel

for the defendant, and there appearing to be no

objections thereto, and the same being in accord with

the record in the cause:

It is now hereby ordered, that the said exceptions,

and each of them, are by the Court duly allowed and

settled, and such exceptions are hereby ordered filed

and made a part of the record in said cause.

SILAS H. REID,

District Judge.

Entered Court Journal 5, page 160.
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[Endorsed] : No. 251. In the District Court for

the Territory of Alaska, Division No. 3, at Valdez.

T. P. Stame}^ Plaintiff, vs. S. A. Hemple, Defend-

ant. Original. Order Settling and Allowing Bill

of Exceptions. Ostrander & Donohoe, Attorneys

for Plaintiff, Valdez, Alaska. Filed in the District

Court, Territory of Alaska, Third Division. Dec. 4,

1908. O. A. Wells, Clerk. By J. H. Burton,

Deputy.

In the District Court for the Territory of Alaska,

Third Division.

T. P. STAMEY,

S. A. HEMPLE,

No. 251.

Plaintiff,

vs.

Defendant.

Assignment of Errors.

Now comes T. P. Stamey, plaintiff in the above-

entitled action, and plaintiff in error herein, and

makes and files the following assignment of errors,

on which he will rely in the prosecution of his Writ

of Error in the above-entitled cause.

I.

The Court erred in making and entering its order

of the 18th day of November, 1908, sustaining the

demurrer of defendant to the Amended Complaint

filed by plaintiff on the 31st day of October, 1908,

and in deciding that said Amended Comx)laint did
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not state facts sufficient to constitute a cause of ac-

tion in favor of plaintiff and against said defendant.

II.

The Court erred in making and rendering its or-

der and judgment of the 30th day of November, 1908,

wherein and whereby it is ordered and adjudged by

the Court that plaintiff's Amended Complaint be

and the same is hereby dismissed upon the merits,

and that defendant recover from said plaintiff his

costs and disbursements herein, to be taxed. For

the reason that said order and judgment is predicated

upon the order of the Court made and entered on the

18th day of November, 1908, sustaining the general

demurrer to plaintiff' 's Amended Complaint ; that the

said Amended Complaint does not state facts suffi-

cient to constitute a cause of action in favor of the

plaintiff and against the defendant. And the plain-

tiff has elected to stand on said Amended Complaint,

whereas, the said Amended Complaint does state a

perfect cause of action.

Wherefore, the appellant prays that the said or-

der and judgment of the said District Court for the

Territory of Alaska, Third Division, be reversed.

OSTRANDER & DONOHOE,
Attorneys for Plaintiff and Appellant T. P.

Stamey.

United States of America,

Territory of Alaska,—ss.

Due and legal service is hereby accepted, this 2d

day of December, A. D. 1908, b}" receiving a copy
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thereof, duly certified to by Jno. Y. Ostrander, one

of the attorneys for the plaintiff.

JOHN LYONS and

EDMUND SMITH,
Attorneys for Defendant,

[Endorsed] : No. 251. In the District Court for

the Territory of Alaska, Division No. 3, at Valdez.

T. P. Stanley, Plaintiff, vs. S. A. Hemple, Defendant.

Original. Assignment of Errors. Ostrander &
Donohoe, Attorneys for Plaintiff, Valdez, Alaska.

Filed in the District Court, Territory of Alaska,

Third Division. Dec. 4, 1908. O. A. Wells, Clerk.

By J. H. Burton, Deputy.

In tJic District Court for the Territory of Alaska,

Third Division.

No. 251.

T. P. STAMEY,
Plaintiff,

vs.

B. A. HEMPLE,
Defendant.

Petition for Writ of Error

Comes now T. P. Stamey, the plaintiff in the

above-entitled cause, and says:

That on the 30th day of November, 1908, the Court
made and entered judgment in favor of the defend-

ant and against the plaintiff in the above-entitled ac-

tion, dismissing the Amended Complaint filed in said

cause, and for the costs of said action, to be taxed.
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That iu the said judgment and the proceedings

had thereto prior, certain errors were committed to

the prejudice of the said plaintiff, all of which will

more fully and in detail appear in the Assignment

of Errors, which is filed with this petition.

Wherefore, plaintiff prays that a Writ of Error

may issue in this behalf out of the United States Cir-

cuit Court of A^Dpeals for the Ninth Circuit, for the

correction of errors so complained of, and that a

transcript of the record, proceeding and papers in

this cause, duly authenticated, may be sent to the said

United States Circuit Court of Appeals for the Ninth

Circuit, and that such other and further proceedings

may be had as may be proper in the premises.

OSTRANDER & DONOHOE,
Attorneys for Plaintiff and Appellant, T. P.

Stamej^

United States of America,

Territory of Alaska,—ss.

Due and legal service is hereby accepted, this 2d

day of December, A. D. 1908, by receiving a copy

thereof, duly certified to by Jno. Y. Ostrander, one

of the attorneys for the plaintiff.

JOHN LYONS and

EDMUND SMITH,
Attorneys for Defendant.

[Endorsed] : No. 251. In the District Court for

the Territory of Alaska, Division No. 3, at Valdez.

T. P. Stamey, Plaintiff", vs. S. A. Hemple, Defendant.

Original. Petition for a Writ of Error. Ostrander

& Donohoe, Attorneys for Plaintiff, Valdez, Alaska.
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Filed in the District Court, Territory of Alaska,

Third Division, Dec. 4. 1908. O. A. "Wells, Clerk.

By J. H. Burton, Deputy.

In the District Court for the Tcrritorij of Alaska,

Third Division.

T. P. STAMEY,

S. A. HEMPLE,

No. 251.

vs.

Plaintiff,

Defendant.

Order Allowing Writ of Error.

On this 4th day of December, 1908, came the iDlain-

tiff herein, by his attorneys, Ostrander & Donohoe,

and filed herein and presented to the Court their

petition praying for the allowance of a Writ of

Error, and the Assignment of Errors intended to be

urged by them
;
praying also that a transcript of the

record and x^roceedings and papers, upon which the

Order and Judgment herein was rendered, duly au-

thenticated, may be sent to the United States Circuit

Court of Appeals, for the Ninth Judicial Circuit,

and that such other and further proceedings may be

had as may be proper in the premises.

Now, therefore, in consideration of the premises,

the Court being fully advised

—

It is ordered that the aforesaid Writ of Error be,

and the same is hereby, allowed, upon the said plain-

tiff giving bond, according to law, in the sum of Five
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Hundred ($500) Dollars, conditioned for the pay-

ment of any judgment that may be obtained by de-

fendant, and any damages he may sustain by reason

of said Appeal, which said bond shall operate as a

Supersedeas Bond.

And it is further ordered that a transcript of the

record, papers, files and proceedings in this cause,

duly authenticated, be sent to the said United States

Circuit Court of Appeals for the Ninth Circuit.

SILAS H. REID,

Dist. Judge.

Dated at Valdez, Alaska, this 4th day of December,

1908.

Entered in Court Journal 5, page 160.

[Endorsed] : No. 251. In the District Court for

the Territory of Alaska, DiAdsion No. 3, at Valdez.

T. P. Stamey, Plaintiff, vs. S. A. Hemple, Defend-

ant. Original Order Allowing Writ of Error.

Ostrander & Donohoe, Attorneys for Plaintiff, Val-

dez, Alaska. Filed in the District Court, Territory

of Alaska, Third Division. Dec. 4, 1908. O. A.

Wells, Clerk. By J. H Burton, Deputy

In tlie District Court, for the Territory of Alaska,

Third Division.

T. P. STAMEY,

S. A. HEMPLE,

No. 251.

Plaintiff,

vs.

Defendant.
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Writ of Error [Original].

The President of the United States of America, to

the Honorable SILAS H. REID, Judge of the

District Court for the Territory of Alaska, Third

Judicial Division, Greeting:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court, before you, or some of you,

between T. P. Stamey, plaintiff in error, and S. A.

Hemple, defendant in error, a manifest error hath

happened, to the great damage of the said T. P.

Stamey, plaintiff in error, as is stated and appears

manifest and apparent in and by their petition

herein.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy jus-

tice done to the party aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then,

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the Justices of the United States

Circuit Court of Appeals for the Ninth Circuit, in

the City of San Francisco, in the State of California,

together with this Writ, so as to have the same at the

city of San Francisco, in the State of California,

on the 2d day of January, A. D, 1909, in the said Cir-

cuit Court of Appeals, to be then and there held ; that

the record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals msij cause further

to be done therein to correct that error, what of right.
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and according to the laws and customs of the United

States and of tlie Territory of Alaska, should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of

[Seal] the United States, this 4th day of December,

in the year of our Lord One Thousand Nine

Hundred and Eight.

Attest my hand and the seal of the District Court

for the Territory of Alaska, Third Division, in the

Clerk's Office at Valdez, Alaska, on the day and year

last above written.

[Seal] O. A. WELLS,
Clerk of the District Court, for the Territory of

Alaska, Third Division.

John H. Burton,

Deputy.

Allowed this 4th day of December, A, D. 1908.

SILAS H. REID,

District Judge.

United States of America,

Territory of Alaska,—ss.

Due and legal service is hereby accepted, this 4th
day of December, A. D. 1908, by receiving a copy
thereof, duly certified to by Jno. Y. Ostrander, one of

the attorneys for the plaintiff.

JOHN LYONS and

EDMUND SMITH,
Attorney for Deft.

[Endorsed] : No. 251. In the District Court for
the Territory of Alaska, Division No. 3, at Valdez.
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T. P. Stamey, Plaintiff, vs. S. A. Hemple, Defendant.

Original. Writ of Error. Ostrander & Donohoe,

Attorneys for Plff. and Appellant, Valdez, Alaska.

Filed in the District Court, Territory of Alaska,

Third Division. Dec. 4, 1908. O. A. Wells, Clerk.

By J. H. Burton, Deputy.

[Order Fixing Amount of Bond.]

1)1 the District Court for the District of Alaska,

Division No 3.

No. 251.

T. P. STAMEY.
vs.

S. A. HEMPLE,

ORDER FIXING BOND ON APPEAL.
And now, to wit, December 2, 1908, plaintiff being

desirous of appealing from the order sustaining de-

fendant's demurrer to plaintiff's amended complaint,

it is now hereby ordered that the bond on appeal be

fixed at the sirni of $500, with two sureties, and that

said bond be apj)roved hj the Clerk of this Court.

Ent. J. 5, Pg. 157.
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In the District Court for the Territory of Alaska,

Third Division.

T. P. STAMEY,

S. A. HEMPLE,

No. 251.

Plaintiff,

vs.

Defendant.

Bond on Writ of Error.

Know all men by these presents, tliat I, T. P.

Stamey, as principal, and S. Blumm and J. C. Martin

as sureties, are held and firmly bound unto S. A.

Hemple, the defendant in error, in the full and just

sum of Five Hundred ($500.00) Dollars, to be paid

to the said S. A, Hemple, his heirs, executors or ad-

ministrators, to which payment, well and truly to be

made, we bind ourselves, our heirs, executors and ad-

ministrators, jointly and severally firmly by these

presents.

Sealed with our seals and dated this the 2d day of

December, 1908.

Whereas, lately in the District Court for the Ter-

ritory of Alaska, in the Third Division thereof, in a

fuit pending in said Court between T. P. Stamey,

plaintiff, and S. A. Hemple, defendant, a judgment

was rendered against the said T. P. Stamey, and the

said T. P. Stamey having obtained a Writ of Error

and filed a copy thereof in the Clerk's Office of the
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said Court, to reverse the judgment in the aforesaid

suit ; and a citation directed to the said S. A. Hemple,

citing and admonishing him to be and appear at a

session of the United States Circuit Court of Appeals,

for the Ninth Judicial Circuit, to be holden at the

City and County of San Francisco, in the State of

California, in said Circuit, on or after the 2d day of

January, 1909:

Now, the condition of the above obligation is such

that if the said T. P. Stanley shall prosecute said

"Writ of Error to effect and answer all damages that

may be awarded against him. If he fails to make the

said Appeal good, then the said obligation to be void

;

othei*wise to remain in full force and effect.

T. P. STAMEY. [Seal]

By JNO. Y. OSTRANDER,
Agt. and Atty.,

Principal,

S. BLUM, [Seal]

Surety.

J. C. MARTIN, [Seal]

Surety.

Signed, sealed and delivered in the iDresence of

J. H. MURRAY,
ARTHUR P. OLSON.

Approved by

;

SILAS H. REID,
District Judge.

Entered Court Journal 5, page 160.

[Endorsed] : No. 251. In the District Court for

the Territory of Alaska, Division No. 3, at Valdez.



30 T. P. Stamci) vs.

T. P. Stamey, Plaintiff, vs. S. A. Hemple, Defendant.

Original Bond in Writ of Error. Ostrander & Don-

olioe, Attorney's for Plff. & Appellant, Valdez,

Alaska. Filed in the District Conrt, Territory of

Alaska, Third Division. Dec. 4, 1908. O. A. Wells,

Clerk. By J. H. Burton, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

No. 251.

T. P. STAMEY,
Plaintiif in Error,

vs.

S. A. HEMPLE,
Defendant in Error,

Citation on Writ of Error [Original].

United States of America,

District of Alaska,—ss.

The United States of America to S. A. Hemple, and

to Edmund Smith and John Lyons, his At-

torneys of Record, Greeting

:

You are cited and admonished to be and appear at

the United States Circuit Court of Appeals, for the

Ninth Judicial Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writing, pursuant to a

Writ of Error in the Clerk's office of the District

Court, for the Territory of Alaska, Third Division,

wherein T. P. Stamey, the above-named plaintiff, is
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the appellant and you are respondent and appellee,

and show cause, if any there be, why the judgment

in said appeal, in said Writ of Error, should not be

corrected and speedy justice should not be done to the

parties in that behalf.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 4th day of December, in the year

of our Lord, one thousand nine hundred and eight,

and of the Independence of the United States of

America, the one hundred and thirty-third.

SILAS H. REID,

Judge of the District Court for the Territory of

Alaska, Third Division.

[Seal] Attest: O. A. WELLS,
Clerk of the District Court, for the Territory of

Alaska, Third Division.

By John H. Burton,

Deputy Clerk.

United States of America,

.

Territory of Alaska,—ss.

Due and legal service of the foregoing citation is

hereby accepted this 4th day of December, 1908, by

receiving a copy thereof, duly certified to by John Y.

Ostrander, one of the attorneys for the plaintiff.

JOHN LYONS and

EDMUND SMITH,
Attornej^s for Defendant.

] Endorsed] : No. 251. In the District Court for

the Territory of Alaska, Division No. 3, at Valdez.

T. P. Stanley, Plaintiff, vs. S. A. Hemple, Defend-
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ant. Original. Citation on Writ of Error. Os-

trander & Donohoe, Attorneys for Plff. & Appellants,

Valdez, Alaska. Filed in the District Court, Terri-

tory of Alaska, Third Division. Dec. 4, 1908. O. A.

Wells, Clerk. By J. H. Burton, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

T. P. STAJNIEY,

S. A. HEMPLE,

No. 251.

Plaintiff,

vs.

Defendant.

Order Extending Time in Which to File Records in

the United States Circuit Court of Appeals,

Ninth Circuit, on Writ of Error.

This matter coming on to be heard, on motion of

the plaintiff for an order extending the time in which

to file the records of the above-entitled cause, in the

Writ of Error from the final judgment rendered in

this court on the 30th day of November, A. D. 1908,

to the United States Circuit Court of Appeals, for

the Ninth Judicial Circuit, and it appearing to the

satisfaction of the Court that the time allowed in the

Writ of Error is not sufficient time therefor

—

It is hereby ordered that the said T. P. Stamey,

plaintiff in error herein, have to the 1st day of March,

A. D. 1908, in which to have prepared the records in

the above-entitled cause on his Writ of Error hereto-
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fore issued in said cause, and to file the same in the

said United States Circuit Court of Appeals, for the

Ninth Circuit.

Done in open court this 4th day of December, 1908.

SILAS H. REID,

District Judge.

Entered Court Journal 5, page 161.

[Endorsed] : No. 251. In the District Court for

the Territory of Alaska, Division No. 3, at Valdez.

T. P. Stamey, Plaintiff, vs. S. A. Hemple, Defendant.

Original. Extending Time to File Record. Os-

trander & Donohoe, Attorneys for Plff. and Appel-

laiit, Valdez, Alaska. Filed in the District Court,

Territory of Alaska, Third Division. Dec. 4, 1908.

O. A. Wells, Clerk. By J. H. Burton, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

T. P. STA^IEY,

S. A. HEMPLE,

No. 251.

vs.

Plaintiff,

Defendant.

Stipulation as to What Shall Constitute the Record

on Writ of Error.

It is hereby stipulated and Agreed by and between

the plaintiff and defendant in the above-entitled ac-

tion, by their respective attorneys of record, that the

following shall constitute the record in the above-en-
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titled cause, in the "Writ of Error sent out by the

above-named plaintiff, to the United States Cir-

cuit Court of Appeals, for the Ninth Judicial Cir-

cuit, from the final judgment made and entered in the

District Court, for the District of Alaska, Third Divi-

sion, on the 30th day of November, 1908, viz.:

1. Plaintiff's Amended Complaint.

2. Demurrer of Defendant to said Amended Com-

plaint.

3. Order and Decision of the Court Sustaining said

Demurrer.

4. Order and Judgment of the Court Dismissing

said Amended Complaint and Awarding Costs

to Defendant.

5. All entries in the Journal of said Court relating

thereto, after the filing of Amended Com-

plaint.

6. Bill of Exceptions.

7. Order Settling and Allowing Bill of Exceptions.

8. Assignment of Errors.

9. Petition for Writ of Error.

10. Order Allowing Writ of Error and Fixing the

Amount of Bond.

11. Writ of Error.

111/4. Order Fixing Bond on Writ of Error.

12. Bond on Writ of Error.

13. Citation to Defendant in Error.



S. A. Hemple. 35

14. Order Extending Time in Which to Prepare

and File Eecord.

15. Stipulation as to What Shall Constitute Eeeord

on Writ of Error.

OSTRANDER & DONOHOE,
Attorneys for Plaintiff.

JOHN LYONS and

EDMUND SMITH,
Attorneys for Defendant.

[Endorsed] : No. 251. In the District Court for

the Territory of Alaska, Division No. 3, at Valdez.

T. P. Stamey, Plaintiff, vs. S. A. Hemple, Defendant.

Original Stipulation as to Record on Appeal. Os-

trander & Donohoe, Attorneys for Plff. and Appel-

lant, Valdez, Alaska. Filed in the District Court,

Territory of Alaska, Third Division. Dec. 4, 1908.

O. A. Wells, Clerk. By John H. Burton, Deputy.

[Endorsed]: No. 1683. United States Circuit

Court of Appeals for the Ninth Circuit. T. P.

Stamey, Plaintiff in Error, vs. S. A. Hemple, Defend-

ant in Error. Transcript of Record. Upon Writ

of Error to the United States District Court for the

Territory of Alaska, Third Division.

Filed January 4, 1909.

F. D. MONCKTON,
'WT-i^-'' Clerk.
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IN THE

United States CircuitCourt 0! Appeals

FOR THE NINTH CIRCUIT.

T. P. STAMEY,

S. A. HEMPLE,

vs.

Plaintiff in Error,

Defendant in Error.

Opening Brief for Plaintiff in Error.

R. F. Lewis,

Richard C. Harrison,

For Plaintiff in Error.

Filed this day of IQOQ.

F. D. MONCKTON, Clerk.

By Deputy Clerk.

Kincon Pab. Co. Print, ISO McAllister St., S. F.
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No. 1683.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

T. P. STAMEY,
Plaintiff in Errors

VS.

S. A. HEMPLE,
Defendant in Error.

OPENING BRIEF FOR PLAINTIFF IN ERROR.

STATEMENT OF FACTS.

The judgment sought to be reviewed in this case was

based upon an order sustaining a general demurrer to

an amended complaint. The action was brought by

the plaintiff in error to recover damages for the breach

of a verbal agreement by the defendant in error to do

the annual assessment work for the year 1907 on cer-

tain unpatented mining claims, as required by section

2324, United States Revised Statutes, the said min-

ing claims having, by reason of the nonperformance



of such assessment work, been relocated after the ex-

piration of the year 1907, and thereby lost to the plain-

tiff in error.

The facts as disclosed by the pleadings are as fol-

lows:

By a written agreement made on March 25, 1907, the

plaintiff, being the owner of seven unpatented mining

claims situated in Alaska, granted to the defendant an

option to purchase the same for $25,000, of which the

sum of $1,000 was paid at the time of executing the

agreement, the sum of $4,000 was to be paid on June

25, 1907, and the sum of $20,000 was to be paid on Oc-

tober I, 1907. At the time of the execution of that

agreement a deed conveying the said mining claims to

the defendant was deposited in escrow with one John

Lyons, subject to the terms of the said written agree-

ment, whereby the said John Lyons was instructed to

deliver the said deed to the defendant upon receiving

for account of the plaintiff the payments provided for

in the said agreement, and in the event of the defend-

ant failing to make any of the said payments when due

then to surrender the said deed to the plaintiff. The

defendant paid the $4,000 due on June 25, 1907, but

did not make the final payment of $20,000.

On October 3, 1907, the plaintiff demanded the said

final payment and notified the defendant that unless it

was made he would in accordance with the terms of

the said agreement declare a forfeiture of the defend-

ant's rights thereunder and would demand from the

gaid John Lyons a return of the said deed. The de-



fendant asked the plaintiff to waive a forfeiture of his

rights and to extend the time for making the said final

payment until December i, 1907, and offered in con-

sideration of such waiver and extension of time to do

the assessment work required by law to be done upon

the said mining claims for the year 1907. Thereupon

the parties entered into an oral agreement whereby the

plaintiff waived a forfeiture of the defendant's rights

under the said original agreement and granted the de-

fendant an extension of time until December i, 1907,

to make the said final payment, and in consideration

of the said waiver by the plaintiff and of the said ex-

tension of time, the defendant agreed to do the assess-

ment work required by law to be done upon the said

mining claims for the year 1907, and on the same day

the plaintiff and the defendant instructed the said John

Lyons to hold the said deed until December i, 1907,

under the terms of the agreement of March 25, 1907.

The said deed remained in escrow in the hands of the

said John Lyons during all of the time from March

25, 1907, until about January 5, 1908.

No assessment work was done upon the said mining

claims for the year 1907, and in consequence thereof

they reverted on January i, 1908, to the public domain

of the United States, and on that day were relocated

by one Ed Reed, and thereby were lost to the plaintiff.

The plaintiff relied upon the agreement of the defend-

ant to do the requisite assessment work upon the said

mining claims for the year 1907, and had no knowledge

until January 5, 1908, that the said assessment work

had not been done.



6

The reasonable value of the said mining claims at

all of the times mentioned was $25,000, and the plain-

tiff, alleging that he had been damaged in that amount

by the breach of the defendant's agreement to do the

requisite assessment work for the year 1907, prayed

judgment accordingly for $25,000.

A general demurrer to the amended complaint hav-

ing been sustained (Trans., p. 13), and the plaintiff

below having elected to stand on his amended com-

plaint, the Court ordered the action dismissed.

(Trans., p. 14.) The plaintiff in error duly excepted

to the order sustaining the demurrer to the amended

complaint and to the judgment of dismissal. (Trans.,

PP- 15-17-)

SPECIFICATION OF ERRORS RELIED
UPON BY PLAINTIFF IN ERROR.

The errors relied upon are that the demurrer to the

amended complaint was sustained, and that judgment

was ordered to be entered in favor of the defendant in

error.

ARGUMENT.

This action is not in any sense an action to enforce

payment of the price agreed to be paid for real prop-

erty or damages for breach of a contract to purchase

real property. The agreement upon which the action

was based, and for a breach of which the plaintiff

below sought to recover damages, was an agreement

made in October, 1907, whereby the defendant under-



took to do, or cause to be done, upon certain unpatented

mining claims, before the end of 1907, the assessment

work required to be done in that year to preserve the

title to such mining claims.

The record is silent as to the ground upon which the

demurrer to the amended complaint was sustained, and

we can only conjecture what arguments will be ad-

vanced by the defendant in error in support of the

judgment.

It may perhaps be contended that the defendant's

agreement to do assessment work upon the mining

claims referred to in the amended complaint either was

in itself an agreement which the Statute of Frauds

declares to be void unless in writing or was an essential

part of an agreement for the sale of real property. It

may also be contended that the defendant's agreement

was not supported by any consideration. These two

possible contentions we shall consider separately.

The Statute of Frauds in force in Alaska is to be

found in sections 1044- 1048 ^^ P^^'^ ^^ °^ ^^^^ Alaska

Code. The provisions of those sections defining the

kinds of agreements which are void unless in writing

do not dififer in any material respect from the corres-

ponding provisions in force in other jurisdictions.

They have no possible application to the defendant's

agreement, made in October, 1907, to do work upon

the plaintiff's property, which, if done at all, was neces-

sarily to be done before January i, 1908.

An agreement to do work or make improvements

upon real property is not within the Statute of Frauds.
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HaightYS. Couriers, 149 Pa. St. 297, 24 Atl. 302

;

Scales vs. Wiley, 68 Vt. 39, 33 Atl. 771.

It is well settled that even where a part of an agree-

ment is within the Statute of Frauds, so that the agree-

ment as a whole cannot be enforced, yet if another part

of the agreement, which is not in itself rendered void

by the Statute of Frauds, is capable of being enforced

separately from the remainder of the agreement, the

part which is not in itself invalid and which is separable

may be enforced.

Browne, Statute of Frauds, sec. 150;

Lindley vs. Lacey, 17 C. B. (N. S.) 578;
AngelI vs. Duke, L. R. 10 Qn. B. 174;

Pierce vs. Woodward, 6 Pick. 206;

Rand vs. Mather, 11 Cush. i

;

Lowman vs. Sheets, 124 Ind, 416, 24 N. E. 351

;

Leinau vs. Smart, 1 1 Humph. 308.

The defendant's agreement to do the annual assess-

ment work for the year 1907 upon the mining claims

in question was in no sense a term or stipulation of the

plaintiff's agreement to sell those mining claims. The

agreement with reference to assessment work was

wholly separate and distinct from any agreement for

the sale or conveyance of the property. The work to

be done in order to preserve the title to the property

formed no part of the consideration to be paid by the

defendant in case he should exercise the option granted

him by the plaintiff to purchase the property. The

agreement with reference to assessment work was not



contingent, but absolute. The time within which such

assessment work, had to be done was not the same as the

time within which the option could be exercised. The

assessment work could be done at any time before the

end of 1907. The option to purchase, however, had to

be exercised, if at all, on or before December i, 1907.

If the option had been exercised, the plaintifTf, having

received payment in full for the property, would have

had no further interest or concern as to whether the

assessment work was done or not, but if the option was

not exercised it was of the highest importance to the

plaintiff that such assessment work should be done, in

order that his title to the m.ining claims in question

should be preserved. The obligation assumed by the

defendant to see that the assessment work was done still

continued in force after December i, notwithstanding

the expiration of the option, and the defendant was not

in default for the nonperformance of his agreement

with reference to such assessment work until January

I, 1908.

The question whether the defendant's agreement was

supported by an adequate consideiation will be taken

up separately. We are here discussing only the ques-

tion whether the defendant's agreement was void by

reason of any provision of the Statute of Frauds.

Even if the defendant's agreement to do assessment

work upon the mining claims in question could be con-

sidered a part of the agreement for the sale of the said

mining claims, nevertheless the agreement with refer-

ence to such assessment work would not be affected by
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the Statute of Frauds, being separable from the rest of

the agreement.

The facts of the case at bar bring it clearly within

still another well-established principle relating to con-

tracts affected by the Statute of Frauds. It will be ob-

served that all that the plaintiff by the agreement en-

tered into on October 3, 1907, undertook to do was that

he would waive a forfeiture of the defendant's rights

under the written agreement of March 25, 1907, and

would extend until December i, 1907, the time for

making the final payment of $20,000. His agreement

to convey the property was fully covered by the writ-

ten agreement of March 25, 1907. It will also be

observed that the plaintiff fully executed all of the

stipulations on his part to be performed of the parol

agreement entered into on October 3, 1907. He did

waive a forfeiture of the defendant's rights and did

extend until December i, 1907, the time for making

the final payment of $20,000. It will also be observed

that the stipulations which were thus executed by the

plaintiff were the only stipulations of the entire ar-

rangement between the plaintiff and the defendant to

which any objection could have been taken on account

of the Statute of Frauds.

The principle to which we refer is thus stated in

section 150 of Browne on the Statute of Frauds:

"Even where the various stipulations are so con-

nected together that so long as they all remained

executory no action could be maintained upon

any one of them separately, yet if that part to
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which the statute would have applied has been ex-

ecuted, and thus in fact severed from the re-

mainder, an action may be sustained upon the re-

maining executory part, and it is no objection to

such an action that the plaintiff may be obliged

incidentally to prove the making and execution of

the other part, inasmuch as he founds no claim

upon it."

See also:

Browne, Statute of Frauds, sec. 117;

2 Page on Contracts, sec. 714.

Among the numerous authorities supporting this

proposition we cite:

Tinkler vs. Swaynie, 71 Ind. 562;

Page vs. Monks, 5 Gray 492 ;

JVetherbee vs. Potter, 99 Mass. 354;
Hagelin vs. IVacks, 61 Minn. 214, 63 N. W,

624.

We come now to the question whether there was any

consideration for the defendant's agreement to do the

requisite assessment work for the year 1907 upon the

mining claims in question.

It may be argued that the plaintiff's parol agreement

to waive a forfeiture of the defendant's rights and to

extend for sixty days the time for making the final pay-

ment of $20,000 was not enforceable because not in

writing, and that for that reason the defendant's agree-

ment was without consideration. We consider it un-

necessary to discuss whether or not that parol agree-
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ment was enforceable. There are well-considered

authorities to the effect that such a parol agreement to

extend the time of performance of a written contract

is valid, notwithstanding the Statute of Frauds. Even,

however, if the plaintiff's parol agreement to extend

the time for making the final payment under the con-

tract of March 25, 1907, was not enforceable as an

executory agreement, still there was ample considera-

tion to support the defendant's agreement with refer-

ence to assessment work.

It was admitted by the demurrer that a deed convey-

ing the property in question to the defendant was de-

posited in escrow with one John Lyons at the time of

the execution of the original agreement of March 25,

1907, and remained in the hands of the said John

Lyons as an escrow until about January 5, 1908. Ac-

cording to the terms upon which the escrow holder

was originally instructed to hold the said deed, there

devolved upon him a duty to surrender it to the plain-

tiff upon the failure of the defendant to pay $20,000

on or before October i, 1907. Therefore, as the deed

continued, after October i, 1907, to be held in escrow,

it must, after October i, 1907, have been so held in

pursuance of the parol agreement by which the time

for making the final payment of $20,000 was extended

to December i, 1907.

There is nothing in the Statute of Frauds which ren-

ders it essential to express in writing the terms upon

Vfc'hich a deed is deposited in escrow.
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Gaston vs. City of Portland, i6 Ore. 22^, 19

Pac. 129;

Manning \s. Foster, 49 Wash. 541, 96 Pac. 233.

The Statute of Frauds has no application to such a

transaction. This becomes obvious if proper attention

is paid to the relation which an escrow holder sustains

to the grantor and grantee named in a deed so de-

posited in escrow, and to the distinction between a

contract on the one hand for the sale of the land de-

scribed in such deed, which is a contract exclusively

between the parties to such deed, and on the other

hand an arrangement for the deposit of the deed in

escrow, which is an arrangement between at least three

persons, and which presupposes a contract between

two of them relating to the property described in such

deed and in pursuance of which the deposit is made.

Such an escrow holder acts as the joint agent of both

parties to the escrow agreement from the time when

the deed is first placed in his hands until the happen-

ing of the condition upon which he is to make delivery

of the deed, and from that time holds it as agent for

the grantee. The escrow holder does not hold the

deed as agent for the grantor named therein until the

happening of the event upon which he is to deliver to

the grantee. If such were the relation of the escrow

holder to the grantor in the escrow deed it would be

open to the latter at any time before delivery of the

deed to revoke it. The law is, however, that the per-

son with whom a deed is deposited in escrow is as much

the agent of the grantee as of the grantor, and that a



deed deposited in escrow is not revocable at the direc-

tion of the grantor named therein.

Cannon vs. Handley, 72 Cal. 133, 140;

Stanton vs. Miller, 58 N. Y. 192, 202.

If the holder of a deed is in fact the agent of the

grantor alone that fact prevents the transaction from

being a deposit in escrow.

Wier vs. Batdorf, 24 Neb. 83, 38 N. W. 22.

Instead of the deposit of a deed in escrow being

such a contract as is within the Statute of Frauds, such

deposit in escrow is itself the performance of a con-

tract between the grantor and grantee named in the

deed so deposited.

We submit, therefore, that the plaintiff, by allowing

the deed to remain in escrow in the hands of Mr. John

Lyons after the date fixed in the original agreement of

March 25, 1907, and by joining with the defendant in

instructing the said John Lyons to hold the deed un-

der the terms of the original option agreement until

December i, 1907, incurred a detriment which con-

stituted a sufficient consideration for the defendant's

agreement to do assessment work upon the mining

claims in question. The plaintiff by so redepositing

the deed in escrow debarred himself from making any

disposition of the property to any person but the de-

fendant until after December i, 1907.

Furthermore, without reference to the efifect of the

deposit of a deed in escrow, we submit that the making

of such a parol agreement as was made in this case
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was itself a detriment to the plaintiff constitutine^ a

sufficient consideration for the defendant's agreement

with reference to assessment work. Whatever doubt

may exist as to whether a parol extension of the time

of performance of a written contract is enforceable as

an executory stipulation, it is well settled that, if the

vendor under a written contract of sale verbally agrees

that the time of performance by the vendee may be

postponed, such verbal agreement, until the expiration

of the extension of time thereby granted, or at least

until the expiration of a reasonable time after notice

to the vendee that the vendor repudiates the verbal

agreement, constitutes a valid excuse for nonperform-

ance by the vendee according to the terms of the

original contract, and affords a defense to any attempt

by the vendor to declare a forfeiture of the vendee's

rights by reason of such nonperformance.

Kissack vs. Bourkc, 224 111. 352, 79 N. E. 619;

Cummings vs. Arnold, 3 Metc. (Mass.) 486;

Stearns vs. Hall, 9 Cush. 31
;

Scheerschmidt vs. Smith, 74 Minn. 224, 77 N.
W. 34:

Lee vs. Haivks, 68 Miss. 669, 9 So. 828, 13 L.

R. A. 663

;

Marsh vs. Bellenv, 45 Wis. 36.

Upon this principle in Hurlburt vs. Fitzpatrick, 176

Mass. 287, 57 N. E. 464, a verbal agreement by an

owner of real estate to extend the time of payment

mentioned in a written contract for the sale of such

real estate was held to be a sufficient consideration for

an agreement by the prospective vendee to forfeit a
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sum of money previously paid by him to a stakeholder.

There is no distinction to be drawn between that case

and the case at bar. In that case, as in the case at bar,

there was a written agreement which expired, and a

subsequent verbal agreement to extend the time al-

lowed by the written agreement for the payment of

the final installment of the purchase price. In con-

sideration of the said verbal agreement on the part of

the vendor the vendee agreed verbally that if the said

final installment should not be paid before the expira-

tion of the extension so granted a certain sum of money

which he had previously paid to a stakeholder should

be forfeited. There was no deposit of a deed in escrow

as in the case at bar. It was held that from and after

the expiration of the extension verbally granted by the

vendor the stakeholder held the money in his hands as

money received for the use of the vendor, and that trie

latter was entitled to recover it from the stakeholder.

The consideration for the defendant's agreement to

do assessment work upon the mining claims in question

was not the parol agreement on the part of the plain-

tiff, but was the waiver by the plaintiff of a forfeiture

of the defendant's rights under the original option

agreement and the extension of time granted to the de-

fendant to make the final payment provided for in the

agreement of March 25, 1907. The plaintiff did waive

all claim to declare a forfeiture of the defendant's

rights under the original option agreement and did

grant the extension of time requested by the defendant.

The deed remained in the hands of the escrow holder
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not only until December i, 1907, but until January i,,

1908. At any time prior to December 2, 1907, the de-

fendant could have obtained delivery of the deed bv

making the final payment of $20,000. The defendant

therefore received the full benefit of the consideration

for which he had stipulated.

The damages claimed in the amended complaint are

not too remote. The plaintiff was justified in relying,

and did rely, upon the defendant's agreement to do the

assessment work required to be done in order to pre-

serve the title to the property. The relocation of the

mining claims, and consequent loss to the plaintiff, were

the natural consequences of the defendant's neglect to

do such assessment work.

Saunders vs. Mackey, 5 Mont. 523; 6 Pac. 361.

Therefore, the proper measure of damages is the

value of the property which the plaintiff has so lost

by reason of the breach of the defendant's agreement.

Lepla vs. Rogers, [1893] i Q- B. 31 ;

Blood vs. JVilk'nu, 43 Iowa 565

;

Gallup vs. Miller, 25 Hun 208;

TopHtz vs. Baur, 161 N. Y. 325, 5^ N. E. 1059;

Jacksonville etc. R. R. Co. vs. Hooper, 160 U.
S. 514, 529.

We submit that it was error to sustain the demurrer

to the amended complaint, and that the judgment of

the District Court should be reversed.

Respectfully submitted,

R. F. LEWIS,
RICHARD C. HARRISON,

For Plaintiff in Error.
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No. 1683

IN THE

United States Circuit Court of Appeals

For the Ninth CircaiL

T. P. STAMEY,
Plaintiff' ill Error,

vs.

S. A. HEMPLE,
Defendant: in Error.

BRIEF FOR DEFENDANT IN ERROR.

STATEMENT OF THE CASE,

This is an action for damages for the breach of an

alleged oral option or agreement to sell mining

claims, or for the breach of an alleged oral agree-

ment modifying and changing a prior written option

to sell real estate, and it is contended by defendant

in error to be within the Statute of Frauds and

therefore void.

The alleged option contract provided among other

things that ''Should the party of the second part

" (defendant in error) or his assigns fail to make
" any or all of the payments herein mentioned,

" within the time and in the manner hereinafter
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" nientioiied, he or his assigns will forfeit any and

" all rights, he or they may have under and by vir-

" tue of this agreement, and the said John Lyons

" (holder of escrow) will on demand of the party of

" the first part surrender and deliver to hun the

" deeds so placed in escrow which shall thereupon

" become null and void. And

" Second. Should the party of the second part or

" his assigns make any of the payments herein men-
'

' tioned, but fail to make all of the said payments at

" the time and in the mamier herein provided, that

'' he or they shall forfeit any and all payments so

'' made to the party of the first part (plaintiff in

" error) as liquidated damages, and the party of the

" first part shall have no other or further damages

" by reason of the failure of the ]Darty of the sec-

" ond part (defendant in error) to carry out the

" terms of this option."

To the amended complaint the defendant in error

interposed a general demurrer. This demurrer was

sustained (Transcript of Record, pg. 137) and the

plaintiff in error electing to stand on the amended

complaint, the action -was dismissed (Transcript of

Record, pg. 147), and the Court dismissed the ac-

tion. The only question arising therefore is whether

or not the amended complaint states a cause of ac-

tion.



AKGl'MENT.

Ou behalf of the defendant in error counsel con-

tends that the demurrer to the amended complaint

was properh^ sustained for the following reasons:

First: The damages claimed are too remote and

speculative.

Second: There was no valid consideration.

Third: The alleged verbal agreement is void un-

der the Statute of Fraud.

Fourth : It is an attempt to change, vary or mod-

ify the terms of a written contract.

Fifth: It is in direct conflict with the second

subdivision or paragraph of the option contract

which fixes the amount of the liability of the de-

fendant in error, viz.: forfeiture of the amount

theretofore paid.

Sixth: Plaintiff in error could have performed

the necessary assessment work prior to January 1st,

1908.

First.

As to the first proposition suggested, namely, that

the damages claimed are too remote and speculative,

we believe that very little argument is necessary in-

asmuch as under the terms of the alleged agreements

the damages claimed could not be fairly and reason-

ably considered to arise naturally from the breach,

nor are they such as might l)e reasonably supposed to

have been in the contemplation of the parties at the



time the contract was made as a probable result of

such breach. It could not be contended that the de-

fendant in error would be liable for the $25,000.00,

being the alleged value of the property in question,

as the only dauiage that could possibly arise would

be for the actual cost of the assessment work. It is

\vell settled law, that where a person is injured by

the wrongful act of another he may recover only

such damages as an exercise of reasonable care by

him would not have prevented, and where a party to

the contract breaches it, it is the duty of the other to

minimize his damages.

Richardson v. Lowe, IIQ Federal 625;

Tausiz V. Southern MiU & Land Co., 101 S. W.
602.

The plaintifL in error knew that the law imposed

upon him the duty of doing the assessment work be-

fore the 1st of January, 1908, and therefore it was

his duty to protect his interest and thereby minimize

tlie damages, l)ut instead of doing this he speculated

on the chance that the defendant in error would per-

form the assessment work and thereby save the

claims, and we submit that on this point further dis-

cussion is unnecessary.

Secoxd.

Regarding the second question under discussion,

namely that there was no valid consideration, the

facts connected therewith are these: Plaintiff in



error agreed not to forfeit his right to forfeit the

amount deposited for the option for sixty days.

The defendant in error merely promised to do cer-

tain things and could not compel plaintiff to extend

the time until the performance of the acts on his

part to be performed. Before the performance of

such acts there is no consideration for the option and

the contract therefore is suspended, it is for the time

being an unaccepted offer of a contract for an op-

tion, but on the performance of the acts the consid-

eration arises and relates back to the promise which

then becomes binding upon the promisor.

Goodpaster v. Porter, 11 Iowa 161

;

Train v. Gold, 5 Pick. (Mass.) 380.

Thus the entering into possession and the expend-

iture of money, or labor, in the performance of such

conditional acts will render the option irrevocable

within the time limited.

Clano V. Grayson, 30 Ore. 111.

If an option is allow^ed to expire, as in this case,

and is subsequently renewed or extended such re-

newal or extension must have a new consideration to

support it.

Ide V. Leiser, 10 Mont. 5;

Clano V. Grayson, supra.

There being no consideration until the perform-

ance of the promise, that is until the completion of

the assessment work, the plaintiff in error could at



any time demand return of the deed after tlie expira-

tion of the original option and cancel the same.

Parsons on Contracts, last edition, Vol. 1,

pg. 463 and cases cited.

It was not binding on both sides and we contend

that a contract for an option must be sufficiently

clear and explicit to be capable of enforcement as a

binding agreement on both sides.

Joy V. Birch, 4 CI. & F. 57

;

Essex Y. Essex, 20 Bear. 442

;

Lilford V. Keck, 30 Beav. 295

;

Powell V. Lonegrave, 8 De G. M. & G. 357

;

Christian etc. v. Bienville Water Supply Co.,

160 Ala. 124;

Estes y. Furlong 59 111. 298

;

Emerson v. Somerville, 166 Mass. 115;

Hanse v. Jackson, 24 Oregon 89.

See also,

21 Am. & Eng. Ency. of Law, 2nd ed., Vol. 21,

pg. 927.

A verbal agreement or promise to extend time

for the exercise of an option to buy unsuiDported by

a consideration is a mere nudum pactum and is not

enforcible.

Coleman v. Applegarth, 6 Am. St. 417.

Third.

The alleged verbal agreement is void under the

Statute of Frauds.



Where a consideration is void because not en-

forcible b}^ reason of the Statute of Frauds, tliis

avoids the entire contract.

Parsons on Contracts, A"ol. 1, Sec. 11, pg. 494.

If this agreement existed at all it was void as

being an agreement for the sale of lands or interest

therein, and the same is void, not being in writing.

Rogers v. Lamb, 100 N. W. 440

;

Kirbeby v. Erickson, 96 N. W. 705

;

Nelson v. Manufacturing Co., 38 Am. St. 116;

Montgomery v. Waldeck, 2nd Alaska 581

;

Alaska Code, Subdivision 6, Sec. 1044, pg. 355

;

Brewer v. Cropp, 36 Pacific 866;

Bryan v. McKibbon, 76 N. W. 943.

Evidence of oral agreements as to the sale of lands

or interest therein, is within the Statute of Frauds

and inadmissible.

Jones on Evidence, Vol. 2, Sec. 416;

Enely. of Evidence, Vol. 12, pg. 29 and notes.

Where a contract for the sale of land has termi-

nated by its own terms evidence of parol extension

of time is incompetent, the same being within the

Statute of Frauds.

Smith V. Taylor, 23 Pac. 217;

Good V. Taylor, 23 Pac. 220;

Zoerb v. Paetz, 117 N. W. 793;

Campbell v. Thomas, 42 Wis. 437.
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Oral agreement to sell possessory title ou public

domain is within the Statute of Frauds and is there-

fore void.

McGinnis v. Stanfield, 55 Pac. 1020.

Mining Claims are real estate and are within the

Statute of Frauds.

Hopkins v. Noyes, 2 Pae. 280;

Marshall v. Water Co., 5 Pac. 101

;

Montgomery v. Waldeck, supra.

Fourth,

It is an attempt to change, vary or modify the

terms of a written contract.

Authorities need not he cited to the effect that a

written contract cannot be changed, varied or modi-

fied by a parol agreement. The only question then

under this subdivision is did the alleged parol agree-

ment change, vary or modify the terms of the written

option. Condition (a) of the escrov,' (Transcript of

Eecord, pg. 9) fixes the time for the papnent of the

$20,000.00 on or before the 1st day of October, 1907,

and condition (b) on same page reads: "Should

" the party of the second part or his assigns fail to

" make any or all of the payments herein mentioned

" within the time and in the manner herein men-

" tioned, he or his assigns will forfeit any and all

" right he or they may have under and by virtue

'' of this agreement, and the said John Lyons will.



'' on demand of the party of the first part, surrender

" and deliver to him the deed so placed in escrow,

" which shall thereupon become null and void."

The written contract Oj)tioii further prin-ided for

the forfeiture of all payments made to the party of

the first part as liquidated damages and that time

should be of the essence of the agreement.

The alleged oral agreement changed absolutely

every one of these conditions. It changed the time

for the final payment, it set aside the forfeiture of

all the rights of the defendant in error which by the

terms of the option had taken place on October 1st,

1907, it relieved hun of the penalty by way of dam-

ages therein provided and finally was an absolutely

new oral agreement for the purchase of the mining

property in question without any consideration

whatever but a mere promise to do something in the

future in retui'u for which the plaintiff in error was

bound under the law to do nothing whatever.

Fifth.

That it is in direct conflict with the second subdi-

vision or paragraph of the option contract which

fixes the amount of lialnlity of the defendant in

error, viz. : forfeiture of the amount theretofore paid.

The written option provided clearly and distinctly

for the amount of damages arising out of any breach

but the amended complaint attempts to set up fur-

ther, other and separate damages by reason of the

alleged parol agreement.
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Sixth.

The plaintiff in error could have performed the

assessment work prior to January 1st.

This subject has been discussed under the first

division of our agreement and need not be repeated.

Plaintiff in error remained idle when by the per-

formance of his duty to protect his own interests he

could have b}^ the expenditure of a small amount of

labor saved his property. In other words he made

no attempt to minimize the damages.

Eichardson v. LoAve, supra;

Tausiz V. Southern Mill & Land Co., supra.

With reference to the arguments of the learned

counsel for the plaintiff in error, counsel for defend-

ant in error admires their ingenuity and has no

quarrel with the law therein stated, with but few ex-

ceptions, but he sulimits that the facts set forth in

the amended complaint in this action do not invoke

the rules of law discussed by them.

The questions involved, in our judgment, are few

and simple. Does the alleged oral agreement come

within the Statute of Frauds'? To this question we

contend it does. Next. Was there a consideration ?

To this we contend there was not.

Did the alleged oral agreement attempt to change,

vary or alter the terms of the written contract? To

this we say it did in every particular and every

word.
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It must further be borne iu mind that the alleged

oral agreement did not take place till three days

after all the rights of the defendant in error to the

deed in escrow had been forfeited, the whole contract

had ceased and determined, and the damages he had

sustained had been assessed against him, namely, the

two pa}Tnents of $1000.00 and $4000.00 had been for-

feited under the temis of the written contract.

It is believed that the authorities cited cover all

the questions involved in the case and that the de-

cision of the Court below sustaining the demurrer to

the amended complaint was the only legal decision

that could have been given and that therefore the

judgment of the ti'ial Court ought to be affirmed.

Bespectfully submitted,

Edmund S:mith,

Attorney for Defenda uf in Error.

T. C. West,

Of Counsel.
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No. 1683.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

T. P. STAMEY,

S. A. HEMPLE,

Plaintiff in Error,

VS.

Defendant in Error.

PETITION OF PLAINTIFF IN ERROR FOR
A MODIFICATION OF THE OPINION
OR FOR A REHEARING.

To the Honorable, the United States Circuit Court

of Appeals for the Ninth Circuit:

The plaintifif in error respectfully petitions this

Honorable Court either to modify the opinion filed

herein on October 4, 1909, by eliminating all those

portions thereof in which the measure of damages is

discussed, beginning on page 4 of the typewritten opin-

ion with the sentence: "What is the measure of the



plaintiff's damages upon the facts alleged in the com-

plaint is a more difficult question",—or in the alter-

native to order a rehearing upon that question.

We respectfully submit that no question as to the

measure of the plaintiff's damages was before this

Court when the case was submitted for decision, and

that in the present stage of the case no such question

is properly open for consideration. The judgment of

the lower Court which has been brought here for re-

view was based upon an order sustaining a general de-

murrer to an amended complaint. Therefore the only

question to be discussed upon the argument of the

writ of error in this Court, as well as upon the argu-

ment of the demurrer in the lower Court, was whether

or not the amended complaint stated a cause of action

entitling the plaintiff to any damages whatever.

It is an elementary rule of pleading in all jurisdic-

tions that a general demurrer to a complaint never

raises any question as to the measure or extent of the

damages which the plaintiff is entitled to recover, and

that on the consideration of such a demurrer, if the

facts alleged entitle the plaintiff to any damages what-

ever, even though only nominal, no question is open to

discussion as to whether the damages claimed include

items to which he is not entitled.

Treadwell vs. Tillis, io8 Ala. 262, 18 So. 886;

Western Union T. Co. vs. Milton, 53 Fla. 484,

43 So. 495, II L. R. A. (N. S.) 560;
Western Union T. Co. vs. Hopkins, 49 Ind.

223, 226;



Colburn vs. Phillips, 13 Gray, 64, 69;

Sherlag vs. Kelley, 200 Mass. 232, 86 N. E.

293;

Cowley vs. Davidson, 10 Minn. 329;
Wilson vs. Clarke, 20 Minn. 367;

Jacobs vs. Union Mercantile Co., 17 Mont. 61,

42 Pac. 109;

Leland vs. Touser, 6 Hill. (N. Y.) 328, 336;
Hudson vs. Archer, 4 S. D. 128, 55 N. W. 1099;

Fort Worth etc. Ry. Co. vs. Jennings, 79 Tex.

373, 13 S. W. 270.

In Treadwell vs. Tillis, 108 Ala. 262, 18 So. 886, it

appeared that the lower Court had sustained general

demurrers to the complaint upon the theory that the

damages claimed by the plaintiff were too remote and

also that they could have been avoided by him if he

had made proper efforts to contract with others after

the defendant had failed to comply with the contracts

sued upon. The Supreme Court of Alabama refused

to express any opinion upon the question of the proper

measure of damages, although that question was the

principal matter argued by counsel on both sides, and

in reversing the judgment the Court said:

"The lower Court disregarded the well-settled

and oft-repeated rule which declares that a de-

murrer is not the proper mode of evoking a deci-

sion of the court as to the rule governing in the

admeasurement of damages, when the complaint

contains a good cause of action, entitling the

plaintiff to some although simply nominal dam-

ages. * * * What the measure of damages

may be for the breaches of the contracts averred

in the complaint is not now properly before us."



Among the many other cases in which appellatd

courts, in reversing judgments based upon orders sus-

taining demurrers, have declined to express any opin-

ion as to the measure of damages to be applied, upon

the ground that no such question can be raised by de-

murrer, are the following:

Borden vs. Western Union T. Co., 32 Fla. 394,

13 So. 876;

Rice vs. Coolidge, 121 Mass. 393, 398;

Sunnyside Land Co. vs. Willamette Bridge Ry.

Co., 20 Oregon 544, 26 Pac. 835.

In asking that all discussion of the measure of dam-

ages be eliminated from the opinion, we are not in-

sisting upon any mere theoretical or technical rule of

pleading. Such a modification of the opinion on file

is necessary in order that the plaintiff shall not be de-

prived of substantial rights in the further prosecution

of this case in the lower Court, and is therefore a mat-

ter of very great practical importance to him.

In the opinion as filed it is held that the measure

of the plaintifl's damages is determined by the well-

known principle laid down in Wicker vs. Hoppock, 6

Wall. 94, 99. The very terms in which that prin-

ciple is expressed clearly imply that in every case in

which the principle is invoked it is necessary to de-

termine from all the circumstances whether the per-

son injured by a breach of contract was in fact able

with reasonable exertions or at reasonable expense

after the breach had occurred to prevent or diminish

the damages resulting from such breach.



The question whether a person injured by a breach

of contract could by the use of reasonable diligence

have prevented or diminished the damages resulting

from such breach is always a question of fact to be

determined from the evidence.

R. R. Co. vs. Mihlman, 17 Kan. 224;

French vs. Vining, 102 Mass. 132;

Cargill vs. Thompson, 57 Minn. 534, 59 N.
W. 638;

Sweeney vs. Mont. Cent. Ry. Co., 25 Mont.

543, 65 Pac. 912;

Leonard vs. N. Y. etc. T. Co., 41 N. Y. 544,

565;

W. U. T. Co. vs. Witt, no S. W. 889; (Ky.

App.)

Knight vs. C. R. I. & P. Ry. Co., 98 S. W.
81; (Mo. App.)

W. U. T. Co. vs. Wofford, 42 S. W. 119; (Tex.

App.)

Waco Artesian Water Co. vs. Cauble, 47 S. W.
538. (Tex. App.)

The burden of proof in every such case is on the

delinquent party to show affirmatively that the dam-

ages could have been prevented or diminished by the

other party with reasonable exertions.

Lillard vs. Kentucky Distilleries, 134 Fed. 168,

67 C. C. A. 74;

Dunn vs. Johnson, 33 Ind. 54, 63-4;

Cromer vs. City of Logansport, 78 N. E. 1045;

Tradesman Co. vs. Superior Mfg. Co., 147

Mich. 702, III N. W. 343;

Peck vs. Metal Roofing Co., 70 S. W. 169;



Ramsey vs. Perth Amboy Co., 65 Atl. 461

;

(N.J.)
Hamilton vs. McPherson, 28 N. Y. 72;

Howard vs. Daly, 61 N. Y. 362, 371

;

Colrick vs. Swinburne, 105 N. Y. 503, 12 N. E.

427;
King vs. Steiren, 44 Pa. St. 99.

In the case at bar the circumstances existing at the

time when the defendant's breach of contract occurred

may have been such that the plaintiff even with the

utmost diligence could not have prevented or dimin-

ished the damages resulting from the breach. If such

was the fact, then, even under the principle laid down

in Wicker vs. Hoppock, no duty devolved upon the

plaintiff to attempt to prevent or diminish such dam-

ages, and he was not negligent in not protecting him-

self from loss. And under the authorities cited the

burden of proof is on the defendant to show, if he can,

as part of his defense to the action, not only that the

plaintiff could have prevented or diminished the dam-

ages, but that he could have done so by the exercise of

reasonable diligence. But if the opinion heretofore

filed be allowed to stand in its present form, the lower

Court will undoubtedly construe that opinion as

definitely determining that the maximum which the

plaintiff is entitled to recover is the amount of the as-

sessment work which the defendant agreed to do, and

not only will the plaintiff be deprived of the benefit

of the salutary rule which casts upon a defendant the

burden of proof in regard to the question whether or

not the damages sought to be recovered could have



been prevented or diminished, but the plaintiff will not

even be permitted to raise any such question.

The elimination from the opinion of all discussion

of the measure of damages cannot injure the defend-

ant in error, for it will still be open to him at the

proper time to urge in mitigation of damages what-

ever arguments of law or of fact he may see fit.

If for any reason the Court declines to modify the

opinion on file, then the plaintiff in error petitions in

the alternative for a rehearing on the question of the

measure of damages.

The main ground for petitioning for a rehearing is

that the facts of the case as shown by the record differ

materially from those upon which the opinion pur-

ports to be based.

The opinion assumes that the defendant's agreement

was that he would do the assessment work before De-

cember 2, 1907, and that on that day he was in de-

fault in regard to the assessment work as well as in re-

gard to the final payment under the option. The de-

fendant's agreement, however, as we pointed out on

page 9 of our opening brief, was not that he would do

the assessment work before December 2, 1907, but that

he would do it before the end of the year 1907. The

exact terms of his agreement were as follows (Trans.,

p. 5) : "the defendant, in consideration of said waiver

and said extension of time, then and there agreed to

and with plaintiff that he, the said defendant, would

do, or cause to be done, upon the said mining claims



8

named and described in said option agreement the as-

sessment work for the year 1907 as required by law,

and would preserve and protect the rights and title of

the plaintifif therein and thereto."

There is nothing whatever in the record to suggest

that it was contemplated by either of the parties to

the agreement that the assessment work would be done

before December. The plaintifif could not have had

any motive for desiring that work to be done at all,

except in the event that the defendant should not pur-

chase the property, and therefore could not have had

any motive for desiring it to be done before the expi-

ration of the option. In the event of the defendant's

exercising the option the plaintifif would have had no

further interest in the property, and it would have

been a matter of indifference to him whether the as-

sessment work was done or not. Whatever motives

may have actuated the parties in making the agree-

ment which they did make, the fact remains that the

agreement was not that the assessment work should be

done before December 2, 1907. but was simply that

it should be done "as required by law", that is to say,

before the end of the year 1907. Consequently the de-

fendant was not in default in regard to the assessment,

work until January i, 1908.

It is said in the opinion:

"The failure of the defendant to make the final

payment which was due on December i, 1907,

was notice to the plaintiff that the defendant had
defaulted in his agreement in that regard, and



was sufficient to put him upon inquiry to ascer-

tain whether he had not also defaulted in his

agreement to do the assessment work."

There is nothing in the record to indicate that the

plaintiff knew at any time in December, 1907, that the

final payment which was due on December i, 1907,

had not been made. The option agreement did not

require the final payment to be made to the plaintiff

personally, the only provision in regard to that pay-

ment being that it should be made to John Lyons,

holder of the escrow. (Trans., p. 9.) It may be that

in December, 1907, the plaintiff was not in Valdez

and was not in communication with John Lyons. The

record is silent as to when the plaintiff learned that

the final payment had not been made, except that he

must have known that fact at least as early as Janu-

ary 5, 1908, the date when he first learned that the as-

sessment work had not been done.

The failure to make the final payment due on De-

cember I, 1907, was not a breach of any agreement.

The defendant had obtained an option to buy the prop-

erty, but had not agreed to buy it, or to make any pay-

ment on December i, 1907, or on any other day. The

agreement sued on was merely an agreement that in

consideration of an extension of that option, and with-

out reference to whether the option should be exer-

cised or not, the defendant would do the assessment

work required by law to be done in 1907 in order to

protect the title to the property.

Even if it be assumed, however, that on December
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2, 1907, the plaintiff was chargeable with notice that

the final payment under the option agreement had not

been made, without reference to whether he had actual

knowledge of the fact, and that he was thereby put

upon inquiry to ascertain whether the defendant had

defaulted in his agreement to do the assessment work,

what would he have ascertained if he had followed up

such an inquiry? He could not have ascertained that

the defendant had defaulted in his agreement to do

the assessment work, because such was not the fact.

There was still ample time within which the defendant

could have carried out his agreement to do the assess-

ment work without being in default, and that agree-

ment was still in force. The defendant moreover had

already received the full consideration for which he

had stipulated. There is not a syllable in the record

to indicate that at any time during the year 1907 the

defendant repudiated that agreement, or informed the

plaintifif that he did not intend to fulfill it.

The real question involved is, was the plaintiff justi-

fied in relying on the defendant's agreement to do the

assessment work, or was he on December 2, 1907,

bound to ascertain at his peril whether the defendant

would thereafter make default?

If A and B make a contract by which B agrees to

do certain work before a certain date, is A required to

assume beforehand that B will break the contract? If

A desires to protect himself against the consequences

of a possible breach of the contract, is it incumbent

upon him to act as though he did not expect B to ful-

fill his agreement, and must he, in advance of any re-
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pudiation of the contract by B, arrange to have the

work done by some other person than B in the con-

tingency that B shall not do it? If A makes such a

second contract will it afford him any better protec-

tion than the first?

In Baldwin vs. U. S. T. Co., i Lans. (N. Y.) 128,

139-140, it was said in disposing of a similar sugges-

tion:

"No case can be found where a plaintiff has

failed to recover damages for a breach of contract

by omitting to protect himself against a breach

before he knew that there was one. It is only

when the plaintiff knows that his contract is

broken that he is required to protect himself; un-

til then the contract is in his protection."

We submit that the principle laid down in Wicker

vs. Hoppock has no application whatever to such facts

as are disclosed by the pleadings in the case at bar.

That principle has no application in any case where

the delinquent party has equal knowledge with the

other party of the consequences resulting from the

breach of contract and equal opportunity to prevent

such consequences.

A case which illustrates clearly this limitation upon

the principle referred to is Louisville Ry. Co. vs.

Sumner, 106 Ind. 55, 5 N. E. 404. That was an action

upon a contract by which a railroad company had

agreed to build fences where its right of way crossed

the plaintiff's land. On behalf of the railroad com-

pany it was argued that the most that the plaintiff
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could recover was the cost of building such fences, for

the reason that the plaintiff by erecting the fences him-

self could have prevented all the damages which he

sought to recover. In reply to that argument the Court

said (io6 Ind. 58) :

"While it is true, where one has suffered, or is

about to suffer, injury from another's breach of

contract, the law imposes the duty of making reas-

onable exertions to render the injury as light as pos-

sible, it is also true that he whose duty it is pri-

marily to fulfil a contract may be depended upon

to discharge an obligation, the violation of which

he knows will result in damages to another. It is

no answer for a person who thus violates his agree-

ment to say, the injured party might have per-

formed the agreement and thus lessened the dam-

ages. * * * If at a moderate expense or by or-

dinary exertion one can protect himself from the

injurious consequences of the violation of a contract

by another, it is his duty to do so. Where, however,

the party whose duty it is primarily to perform a

contract has equal opportunity for performance

and equal knowledge of the consequences of non-

performance, he cannot while the contract is sub-

sisting and in force be heard to say, the plaintiff

might have performed for him."

Cargill vs. Thompson, 57 Minn. 534, 59 N. W. 638,

also illustrates the proposition that the principle re-

ferred to is of only limited application. In that case

the Court said, after stating the rule in the usual

terms

:

"We have found no case, however, which holds
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—and the proposition is unreasonable—that the

duty of ordinary prudence to lessen the injury ex-

tends so far as to require of him (the injured

party) to perform the covenants of the other

party."

See also

Armistead vs. Shreveport Co., 32 So. 456; (La.)

Banewur vs. Levenson, 171 Mass. i, 50 N. E.

10;

Dubois vs. Hermance, 56 N. Y. 673

;

Haas vs. Dudley, 30 Oregon 355, 48 Pac. 168;

Gulf Coast etc. Ry. Co. vs. Hodge, 30 S. W.
829;

Gulf Coast etc. Ry. Co. vs. Dunman, 31 S. W.
1070;

Pecos River Ry. Co. vs. Latham, 88 S. W. 392.

The decision of the United States Supreme Court

in Jacksonville R. R. Co. vs. Hooper, 160 U. S. 1514,

one of the cases cited in our opening brief, is entirely

inconsistent with the idea that the rule laid down in

Wicker vs. Hoppock has any application to such a

case as the one at bar. The facts of that case were

that a lessee had agreed to keep a certain building,

part of the demised premises, insured for $6000, but

had not done so, and that the building was destroyed

by fire during the term of the lease. The lessee was

held liable for the full amount of the insurance which

under the agreement was to have been procured, but

which had not been procured. On behalf of the lessee

a contention was urged, similar to that made by the

defendant in error in the case at bar, that the most that

the lessors could recover was the amount of the pre-
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mium which such insurance would have cost. Obvi-

ously it was just as much in the power of the lessors as

of the lessee, before the building had burned, to pro-

cure insurance on it, and thereby at comparatively

trifling expense to prevent the damages for which the

lessors were seeking to be indemnified. By neglect-

ing to procure such insurance the lessors undoubtedly

allowed the damages to be unnecessarily enhanced. In

holding that the lessee was liable for the full amount

of the insurance stipulated for, the Supreme Court

held in effect that the lessors had been justified in rely-

ing upon the lessee's agreement, and had been under no

obligation to protect themselves against the breach of it.

There could hardly be a case which illustrates more

clearly than the very case of Wicker vs. Hoppock it-

self the proposition for which we are contending. The

facts of that case were as follows:

Hoppock, having certain unsecured claims against

a third person, made a contract with Wicker, by which

Hoppock was to procure judgments against the third

person and was to levy execution thereunder, and

Wicker was to attend the execution sale and bid for the

property levied up to the full amount of the judg-

ments. Wicker did not attend the execution sale, but

Hoppock did. Hoppock bid in the property himself

at a nominal price, and sued Wicker for the full

amount of the judgments. It is difficult to imagine a

case in which less effort would be required in order to

reduce the damages caused by a breach of contract

than would have been required on the part of Hop-
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pock. All that he had to do in order to reduce the

damages was to increase his bid at the execution sale.

Obviously he could have increased his bid up to the

value of the property levied on, without incurring any

loss to himself, and if he had done so he would to that

extent have reduced the amount of the deficiency which

Wicker was ultimately required to make good. The

Supreme Court, however, held that the rule referred

to had no application to such a case, and that Hoppock

was entitled to be put in the same position as if Wicker

had fulfilled the agreement.

In the case at bar it was doubtless essential to the

sufficiency of the amended complaint that it should al-

lege such facts as would entitle the plaintiff^ to recover

some damages, and in that view, but only in that view,

we referred in our opening brief to a few of the cases

in which Courts of last resort have applied vv^hat we

then considered (and still consider) to be the proper

measure of damages. We did not, however, consider

that the question of the measure of damages was open

to discussion in the present stage of the case, and for

that reason did not attempt to argue that question thor-

oughly, or to do more than merely to point out that as

a result of the defendant's breach of contract damages

had been sustained.

We respectfully submit that a due regard for the

substantial rights of the plaintifif requires that the ques-

tion of the measure of damages shall not be prejudged

before that question has properly arisen in the case,

and that therefore the opinion heretofore filed herein
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ought to be modified by eliminating all those portions

thereof in which the measure of damages is discussed.

In the alternative, if the Court deems it desirable that

the lower Court shall be instructed in advance upon the

question of the measure of damages, we respectfully

petition for a rehearing in order that that question may

now be adequately argued.

Respectfully submitted,

R. F. LEWIS,
RICHARD C. HARRISON,

For Plaintiff in Error.
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Names and Addresses of Attorneys of Record.

DOUGLAS W. BAILEY, in Person, Pendleton,

Oregon,

Attorney for Appellant.

JAMES H. FORNEY, Moscow, Idaho,

FRANK L. MOORE, Moscow, Idaho,

Attorneys for Appellee.

In the Circuit Court of the United States for the Dis-

trict of Idaho, Northern Division.

DOUGLAS W. BAILEY,

vs.

ARTHUR SANDERS,

Plaintiff,

Defendant.

Complaint.

To the Judges of the Circuit Court of the United

States, for the District of Idaho.

Douglas W. Bailey of Pendleton, and a citizen of

the State of Oregon, brings this his bill against Ar-

thur Sanders, of Woodland, Idaho, and a citizen of

the State of Idaho, And thereupon your orator

complains and says:

1.

That plaintiff is a resident and inhabitant and

citizen of the State of Oregon, and the defendant

Arthur Sanders is a resident, inhabitant and citizen

of the State of Idaho, whose residence and address is

Woodland, Idaho County, State of Idaho.



2 Douglas W. Bailey

2.

That on the 1st day of May, 1899, the N. i/o and

the SW. 14 of the NW. 1/4, Section 10, and SE. 1/4

of the NE. 14 of Section 9, Twp. 34 N. of Range 3 E.

B. M., was unoccupied and unimproved vacant pub-

lic land of the United States, situated within the

limits of the ceded portion of the Nez Perce Indian

Reservation in Idaho County, State of Idaho, and as

such was subject to settlement and entry, under the

Homestead Laws of the United States, and that on

said 1st day of May, 1899, one William W. Hately,

being a native born citizen of the United States, over

the age of twenty-one years and having all the neces-

sary qualifications therefor, made application at the

United States Local Land Office at Lewiston, Idaho,

to enter said land as a homestead and made before

the Register and Receiver of said Land Office the

usual and customary application, required under the

provisions of section 2290 of the Revised Statutes

of the United States, and paid the fees and commis-

sions therein prescribed, and received his certificate

therefor, and that said William W. Hately thereupon

and thereafter went into possession of said land and

constructed a dwelling-house thereon and began to

reside thereon and continued to reside thereon with

his family and to improve and cultivate said land

until about the 24th day of April, 1901, and on the

24th day of January, 1901, desiring to avail himself

of the benefits and privileges and rights under the

provisions of Section 2301 of the Revised Statutes

of the United States, as amended by Act of Congress

of March 3, 1891, and the Act of May 17, 1900, filed
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in the said local Land Office of the United States, at

Lewiston, Idaho, his notice of intention and desire to

make final proof of his residence upon and improve-

ment and cultivation of said tract and pay the

minimmn price therefor as prescribed ih said Act

of March 3, 1891, and said Act of May 17, 1900, and

such proceedings were had therein that in pursuance

of said notice, a copy of which is hereto attached,

marked Exhibit "N" and made a part hereof, said

Hately did, on the 9th day of March, 1901, before a

United States Commissioner specify by said notice,

made and submit his proof of such residence upon

and improvement and cultivation of said tract (a

copy of the testimony of said entryman is hereto at-

tached, marked Exhibit "I")? ^^d paid to the

Register and Receiver of said Land Office the sum

asked for said land, under the said laws of the United

States, to wit : the sum of Two Hundred (200) Dol-

lars, and in pursuance thereof, said Register and

Receiver, on the 29th day of March, 1901, issued to

said Hately their final certificate thereof and receipt

therefor, number 3341.

3.

That thereafter, to wit, on the 2d day of April,

1901, said William Hately and his wife, Myrtle

Hately, made, executed and delivered to one R. C.

Beach their certain warranty deed, whereby, in con-

sideration of the sum of Eight Hundred (800) Dol-

lars to them paid by said Beach, they, the said

Hately and wife, did grant, bargain, sell and convey

unto said R. C. Beach and his heirs or assigns, the

lands hereinbefore described, entered hy them, and
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did by the terms, of said deed agree and covenant that

thej^ were the owners of said premises and seized in

fee simple thereof and that they wonld warrant and

defend the title thereto against all persons whomso-

ever.

4.

That thereafter, to wit, on or abont the day

of April, 1901, the Honorable Commissioner of the

General Land Office snspended said entry of said

Hately, made as aforesaid, for the alleged reason that

under the Act of Congress of January 26th, 1901,

providing for Commuting Homestead Entries within

the limits of Ceded Indian Reservations, said Hately

was required to pa,y for said land entered by him as

aforesaid at the rate of $3.75 per acre, and that he

would be required under said Act to pay to the

United States an additional sum of Four Hundred

and six (406) and that said Beach as the grantee of

said Hately caused an appeal to be taken from said

order, and upon such appeal the Honorable Secre-

tary of the Interior affirmed the said order of the

Commissioner aforesaid, and that thereafter, to wit,

on October 31, 1903, said Beach as grantee of said

Hately made a tender of said sum of money to the

Register and Receiver of the local Land Office at

Lewiston, Idaho, and said Register and Receiver re-

fused to accept or receive the same.

5.

That on or about the 30th day of January, 1902,

said William W. Hately conspired and confederated

with defendant herein, Authur Sanders, to cheat,

wrong and defraud said R. C. Beach or liis grantees,
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out of said land, and for that purpose made a relin-

quishment of his pretended interest in said land,

whereby he sought and attempted to restore said land

to the public domain of the United States, and that

thereupon defendant herein, Arthur Sanders, sought

to enter the same under the public land laws of the

United States, as a homestead, presented his applica-

tion and affidavit therefor, together with said

relinquishment, to the said local Land Office on the

31st day of January, 1902, and did thereupon and

thereafter protest against said Beach seeking to ac-

quire and perfect title to said land under said entry

of said Hately, made as aforesaid, and in support of

said protest, filed in said Land Office an affidavit of

said Hately and an affidavit setting forth his pre-

tended rights in the premises and alleging that said

Beach had theretofore acquired no right or interest in

said land ; a copy of said affidavit is hereto attached,

marked Exhibit "D" and made a part of this Bill of

Complaint.

6.

That thereupon said Beach, through his attorney,

caused to be filed in the General Land Office an

affidavit setting forth the facts and his rights in the

premises and his interest in said land by virtue of

said warranty deed, a copy of which said affidavit is

hereto attached, marked Exhibit "E" and made a

part of this Bill of Complaint, and thereupon the

Honorable Commissioner of the General Land Office,

by Letter "C," of date November 28th, 1902, directed

the Resistor and Ivcccivcr of the said Local Land
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Office at Lewiston, Idaho, to order a hearing "in

order that all the facts in the case may be brought

out" and to allow Sanders to be heard, as well as

Hately and Beach (a copy of which is hereto at-

tached, marked Exhibit "M" and made a part

hereof), and that in pursuance of said order, said

Register and Receiver did cause a hearing to be had

at their office on January 20, 1903, and that at such

hearing said Beach, in support of his right and claim

to said land, offered as evidence therein the original

warranty deed executed by said Hatel}' and wife to

said Beach, of date April 2, 1901, duly acknowledged

and certified by a competent officer and recorded and

asked that it be filed and marked Exhibit "A," part

of said Beach's proof in said cause, a copy of which

said deed is hereto attached, marked Exhibit "A-2,"

and made a part of this Bill of Complaint. And also

at said hearing offered as evidence therein a copy of

the written tender of said sum of Four Hundred and

Six (406) Dollars, made to said Local Land Office

October 31, 1903, as aforesaid, and asked that it be

filed and marked Exhibit "B," part of said Beach's

proof; a cojoy of said written tender is hereto at-

tached, marked Exhibit "B" and made a part of

this Bill of Complaint; and also offered as evidence

in said cause a copy of a written offer to said William

W. Hately for said land, when title thereto should be

perfected under the terms of said General Warranty

Deed, and asked that such written tender be filed and

marked as Exhibit "C," part of said Beach's proof

therein, a copy of which said tender is hereunto

attached, marked Exhibit "C," and made a part of
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this Bill of Complaint. And thereupon said Beach

by his attorneys, announced that they rested their

cause. That thereupon the said Hately and defend-

ant Arthur Sanders, were each sworn as witnesses

and one N. P. Hately, on behalf of said William W.
Hately and Sanders, and after testifying therein said

William W. Hately, and Sanders, by their attorneys,

rested their cause. A certified copy of the said testi-

mony of said William W. Hately, Arthur Sanders

and N. P. Hately is hereto attached, marked Exhibit

"F" and made a part of this Bill of Complaint.

That said Exhibits "A," "B," "C," "D," "E" and

"F" contain all the evidence offered and submitted

at the hearing of said cause. That after the close

of said cause on behalf of said Hately and Sanders

and after they had rested their case said Beach, by

his attorneys, asked said Register and Receiver be-

fore said case was finally closed, for permission to

call witnesses in rebuttal to the testimony and

evidence of said William W. Hately, Arthur Sanders

and N. P. Hately, and said Register and Receiver

refused to allow said Beach to do so or allow him to

offer any other or further evidence or testimony in

said cause and ordered the hearing closed.

7.

That thereupon said Register and Receiver made

the findings and conclusions and orders set forth in

certified copy thereof hereto attached, marked Ex-

hibit "G" and made a part of this Bill of Complaint,

and that thereupon said Beach, by his Attornej^s,

caused an appeal to be taken from said decision to

the ITonoiablc Commissioner of the General Land
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Office and said Commissioner, upon such appeal,

made and found as conclusions and directed such

orders as are set forth in copy thereof hereto at-

tached, marked Exhibit "H" and made a pail; of this

Bill of Complaint, and that thereupon said Beach,

by his Attorneys, caused an appeal to be taken from

the decision of said Commissioner to the Honorable

Secretary of the Interior, and that pending such

appeal, the said William W. Hately made and caused

to be filed in said cause a recall of said relinquish-

ment and an affidavit of the facts, a copy whereof is

hereto attached, marked Exhibit "L" and made a

part of this Bill of Complaint. Upon such appeal

the Secretary of the Interior made such decision and

findings and orders as is contained in copy thereof

hereto attached, marked Exhibit "J" and made a

part of this Bill of Complaint, and upon a motion

filed before said Secretary for a rehearing of said

cause, the same was denied and such orders made

therein as is set forth in copy thereof, hereto at-

tached, marked Exhibit "K" and made a part of this

Bill of Complaint.

8.

That the Register of said Local Land Office, before

whom said hearing was had and heard, wrongfully,

falsely, and erroneously wrote into the record of said

cause after said hearing had been finally closed and

without the knowledge of said Beach or his attorneys,

and as a part thereof and as facts proven therein,

the following statement of fact, to wit

:

"Some two or three days thereafter, D. W. Bailey,

Esq., the party mentioned in this case, called at this
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office, delivered the commutation proof of the entry-

man and made the statement that he would soon

return with the fees. Several days thereafter this

office called Mr. Bailey's attention to the effect that

this office could not issue receipt or cash certificate

until the money was paid, and unless the money was

paid at once the proof would be rejected.

"On March 29, 1901, Mr. Bailey paid the amount

this office required and on that date cash certificate

No. 3341 was issued and delivered to him. At this

time this office had not been advised of the Act of

January 26, 1901 (31 Stats. 740), and this payment

was made at the rate of $1.25 per acre.

"By authority of Letter 'C of November 7, 1901,

this office officially notified the entryman of the con-

tents of said letter, but before that time we had

heard a great deal of complaint relative to the way

and manner in which Bailey had purchased the land

by giving the entryman a worthless check. We also

understood that R. C. Beach, Esq., had some interest!

in the land, and w^e called his attention to the require-

ments of the above mentioned letter. Mr. Beach

stated that the only interest he had in the land was.

that he had loaned Mr. Bailey $200 to pay for the

conunutatiou proof, and now it was a question

whether he had better lose the $200 he had already

paid or further advance the $406.

"That before the entryman had made his commu-

tation proof, an oral agreement was made by the

entryman and Bailey, wherein the entr^anan was to

make commutation proof and then sell the land to

Bailey for the sum of $600, and in addition to the
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$600, Bailey was to pay the commutation fee of $200.

"When the proof was submitted at Grangeville,

Idaho, March 9, 1901, Mr. Bailey was present and

obtained the proof from the U. S. Commissioner and

within the next two or three days he personally

handed it in to this office. He thereafter arranged

to borrow from Mr. Beach the sum of $200 to pay for

the conraiutation proof. Beach was secured by hav-

ing the deed made in his name. The $200 was all the

interest that Beach had in the land and the deed was

given Mm merely to secure the debt. The deed was

made at Kamiah, Idaho, a distance of about seventy

miles from this office, and when the deed was executed

and delivered, Bailey gave the entr3auan a purported

sight draft for $600, knowing when he gave it that

the same was worthless and would not be paid. The

evidence shows that Beach has no more interest in the

land as his debt has been paid by Bailey ; and further-

more, Mr. Beach's failure to walk across the street

to this office to give testimony in his own behalf, is

evidence that he has no further interest in the land."

When in truth and in fact no testimony or evidence

of any character was or had been offered therein to

prove or establish the same, nor was such facts

proven or attempted to be proven therein, and that

upon such wrongful, false and erroneous statement

of fact so written into the said record, the Register

and Receiver of said Land Office based the joint con-

elusion and findings in said cause, and upon appeal

of said cause and the hearing thereof before and by

the Hon. Conmiissioner of the General Land Office

aforesaid, tlie Hon. Commissioner relied upon said
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wrongful, false and crroneons statement of facts

appearing in said record and was misled thereby,

and erroneously and tlirougli mistake made his con-

clusions and findings as aforesaid, in Exhibit ,

and upon said appeal to the Hon. Secretary of the

Interior and the hearing of said cause, the Hon.

Secretary of the Interior relied on said wrongful,

false and erroneous statement of facts as facts

proved in said cause, and was misled thereby and by

reason thereof and because of same misapprehended

the real facts as proved in said cause, and because of

said wrongful, false and erroneous statement of facts,

and l)ecause he believed the same to be the facts as

established by the evidence in said cause at said

hearing, found and made the conclusions and findings

set forth in said exhibit aforesaid, and that such con-

clusions and findings of fact, as stated hj the said

Hon. Secretary of the Interior, had no evidence or

testimony whatever in said cause to support the

same, and had not such wrongful, false and errone-

ous statement of fact been written into said record as

aforesaid by said Register, the Hon. Secretary of

the Interior would not have made or found such con-

clusions of fact or law and would not have been

misled and would not have erroneously or otherwise

have ordered that said entry of said Hately be can-

celed as follows, but would have decided and held

that said entry was valid, and that the same should

be sustained and the application of said Sanders to

enter said land denied.

9.

Said Hon. Secretary of the Interior also found as
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tad, that "The entryman made commutation proof
March 9, 1901, before . . . U. S. Commis-
sioner at Grangeville, Idaho. Some two or three

days thereafter D. W. Bailey, Esq., the party men-

tioned in this case, called at this office, delivered the

commutation proof of the entr3Tiian and made the

statement that he would soon return with fees.

"On March 29, 1901, Mr. Bailey paid the amount

this office required and on that date cash certificate

No. 3341 was issued and delivered to him. . . .

By authority of Letter "C" of November 7, 1901,

this office officially notified the entryman of the con-

tents of said letter * * we also understood that

R. C. Beach, Esq., had some interest in the land and

we called his attention to the requirements of the

above-mentioned letter. Mr. Beach stated that the

only interest he had in the land was that he had

loaned Mr. Bailey $200 to pay for the commutation

proof and now it was a question whether he had

better lose the $200 he has already paid or further

advance the required $406. By authority of Letter

* C ' of November 28, 1902, this office ordered a hear-

ing to be had January 20, 1903, William * * R.

C. Beach did not appear in person. D. W. Bailey

offered in evidence Exhibits 'A,' 'B,' and 'C,' which

were rejected by this office for the reason that the

attorney refused to be sworn ; at this time Bailey said

he had nothing further to offer and left the office.
'

'

Also that "Testimony on behalf of Sanders was

then adduced that defendant Hately testified that

on Christmas, 1902, in company with his brother,

the orio;inal entrvman herein, he went to the home of
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said R. C. Beach, in Lewiston, Idaho, and that the

said William W, Hately, his brother, 'asked him

wh.y they were using- his name up in Washins^ton to

try to get a deed for the land, and Mr. Beach he

said that he did not know anything about it, that

Mr. Bailey had paid him back his $200 and he had

no more to do with it.'
"

"The witness further testified that on the next day

the said Beach, in front of his place of business in

Lewiston, Idaho, again stated to them that Bailey

had refunded to him the said sum of $200 and that

he had no more interest in the land in controversy."

William W. Hately testified that in January, 1901,

said D. W. Bailey came to his home on this land and

said that he "had some folks that wanted a piece

of land in the timber," and that witness replied

that "it would take $600 besides the expense"; that

Bailey then drew up "some kind of an agreement,"

which he read and explained to witness, and sub-

sequently had the witness appear before some offi-

cer and submit final proof; that Bailey later had

witness and wife execute the said deed Exhibit "A,"

for which the witness had never received any con-

sideration whatever other than the said sight draft

for $600; that witness went to Moscow to collect

the amount of said draft and "they" would not cash

it there, but sent it to Lewiston, where it lay for a

week or so and was sent back unpaid; that "on
Christmas," 1902, with the witness W. P. Hately,

he went to Lewiston and called on said Beach. The

witness added, "I asked him w^hat about this busi-

ness, how it was that they were trying to pay out



14 Douglas W. Bailey

in my name up at Washington. He said tliat he was

out of it and liad no more to do with it, that Bailey

had paid him back all of his money."

10.

It is observed that throughout all the transactions

in this case there is no personal apyjearance or ac-

tion of Beach, excepting only that, when the local

officers called his attention to the additional pay-

ment required b.y your said office letter of Novem-

ber 7, 1901, he stated that the only interest he had

in this land was that he had loaned Mr. Bailey $200

to pay for the commutation proof.

Two witnesses testified that Beach on Christmas

Day, 1901, told them that Mr. Bailey had paid him

back his $200, that he had nothing to do with the

land and did not know anything about the matter,

and that he repeated these statements to them on

the following day. All these statements were made

more than a month before Hately filed his relin-

quishment, and more than six months after the said

deed was executed, and after Beach had been form-

ally called upon by the local office to protect what-

ever interest he had in this land. Moreover, the

said deed to Beach was not recorded until June 21,

1902, more than a year after it was given and more

than four four months after Hately filed his relin-

quishment, and it was then recorded "at request

of Mr. Bailey." Beach has never paid Hately any

consideration, has never assumed control of the land

and has expressly disclaimed any interest therein,

both to the local officers and to the original entry-

man who executed the alleged conveyance to him.
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On the other hand, it appears from the evidence

(1) that in January, 1901, two months before the

commutation proof was offered, Bailey induced

Hately to enter into a verbal agreement of which

a memorandum was written and explained to him

b.v Bailey, to make conmiutation proof in the inter-

est of some other person, and make the cash pay-

ment with money furnished by Bailey and thereupon

to execute a deed to said land as directed by Bailey

and receive $600 as the consideration therefor; (2)

That in pursuance of this ao-reement, Baile.y had

Hately submit his proof on March 9, 1901, which

Bailey obtained from the officer taking the same,

and a few days later delivered to the local officers;

that after an interval of two weeks, Bailey obtained

the money from Beach and on March 29, 1901, made

the cash payment then required; (3) that on April

2, 1901, Bailey had Hately execute a deed to the

said land according- to their said agreement, nam-

ing Beach as the grantee therein—presumably to se-

cure the latter for $200 advances; (4) that in pay-

ment of the consideration agreed upon in January,

Baile}" gave Hately said sight draft on Beach; (5)

that Bailey for one year and nearl,y three months

held and then filed for record the said deed Exhibit

"A," and four months later made said tender to the

local officers. Exhibit "B," and three months there-

after made said tender to Hately, Exhibit '*C."

When in truth and in fact said two witnesses tes-

titied that said transaction occurred in Christmas,

1902, more than a year after said Hately had at-

tempted to relinquish said land, and said Secretary
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of the Interior was mistaken in his understanding

of said testimony, and was tliereby misled and er-

roneously made said conclusions and findings con-

tained in Exhibit , and had not the Hon. Sec-

retary of the Interior been misled and mistaken as

aforesaid, he would not have directed said entry to

be held for cancellation.

That no testimony was offered or submitted at

the hearing of said cause, and there is no testimony

or evidence appearing in the record thereof tend-

ing in any manner to prove or establish the alleged

fact or to support said findings of the Hon. Secre-

tary of the Interior set forth in said Exhibit .

That some two or three days after said proof D. W.
Baile}'^, the party mentioned in this cause called at

said Land Office and delivered commutation proof

of the entryman and made the statement "That he

would soon return with the fees," or that several

days thereafter said Land Office or officers called

Mr. Bailey's attention to the effect that said office

could not issue receipt or cash certificate until the

money was paid or unless the money was paid at

once proof would be rejected, or that on March 29,

1901, Mr. Bailey paid the amount to said office re-

quired, or on that date cash certificate No. 3341

was issued or delivered to him, or that before said

entrjTnan was notified by authority of letter "C,"

November 7, 1901, said local land officers had heard

a great deal or anything of complaint relative to.

the way or manner in which Bailey had purchased

the land by giving the entryman a worthless check,

or that said local officers understood that said R. C.
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Beach had some interest in the land, or that said

local officers called his (Beach's) attention to the

requirements of the above-mentioned letter, or that

Beach stated that the only interest he had in the

land was that he had loaned Mr. Bailey $200 to pay

for connnutation proof or any proof whatever that

the said statements or any of them were made to

said local officers, or that said Beach stated that it

was a question whether he had better lose the $200

he had already paid, or further advance the $406,

or any testimony whatever indicating said state of

facts. Or that said witness, referring to the testi-

mony of W. W. Hately and William P. Hately, fur-

ther or otherwise testified that on the next day

(meaning the next day after Christmas, 1902), said

Beach, in front of his place of business in Lewis-

ton, Idaho, again stated to them that Bailey had

refunded to them said sum of $200 and that he had

no more interest in the land in controvers.y, or that

William W. Hately testified that in January, 1901,

said D. W. Bailey came to his home on this land

and said that he had some folks that wanted a piece

of land in the timber, and that said witness replied

that it would take $600 besides the expenses, or

that Bailey then drew up some kind of an agree-

ment, which he read or explained to witness and sub-

sequently had the witness appear before some of-

ficer and submit final proof, and that Bailey later

had witness and wife execute said deed (Exhibit

*'A"), for which the witness had never received any

consideration whatever other than said sight draft,

and that there is no proof or evidence whatever
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tending to show or to support the eoncliisiou that

"it is observed that throughout all the transactions

in this case there is no personal appearance or ac-

tion of Beach, excepting onl}^ that when the local

officers called his attention to the additional payment

required by your office letter of November 7, 1901,

he stated that the only interest he had in this land

was that he had loaned Bailey $200 to pay for the

commutation proof," or that "two witnesses tes-

tified that Beach on Christmas Day 1901, told them

that Bailey had paid him back his $200, or that he

had nothing to do with the land or did not know

anything about the matter, or that he repeated these

statements to them on the following day, or that

all or any of said statements were made more than

a month, or at any time, before Hatel.y filed his re-

linquishment, or more than six months after the

said deed was executed or after Beach had been

formall.y called upon by the local office to protect

wiiatever interest he had in this land, or that said

deed was filed and recorded at the request of Mr.

Bailey, or any testimony whatever to support the

conclusion or finding that "Beach has never paid

Hately any consideration, has never assumed control

of the land, and has expressly disclaimed any inter-

est therein, both to the local officers and to the origi-

nal entryman who executed the alleged conveyance

to him.

Or any testimony whatever to support the find-

ings of fact or conclusions "That on the other hand
it appears from the evidence that in Jamuary, 1901,

two months before the commutation proof was of-
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fered, Bailey induced Hately to enter into a verbal

agreement, of which a memorandum was written

and explained to him by Bailey, to make commuta-

tion proof in the interest of some other person, and

make the cash payment with money furnished by

Bailey, and thereupon to execute a deed for the said

land, as directed by Baile.y, and receive $600 as con-

sideration therefor"; or in support of said findings

of fact or conclusion "That in pursuance of this

agreement, Bailey had Hately submit his proof on

March 9, 1901, which Baile.y obtained from the of-

ficer taking the same, and a few da.ys later deliv-

ered to the local officers, and after an interval of two

weeks, Bailey obtained the money from Beach and

on March 29, 1901, made the cash payment as re-

quired"; or any testimony whatever to support the

findings of fact and conclusions "That on April 7,

1901, Bailey had Hately execute a deed to the said

land according to their said agreement, naming

Beach as the grantee therein, presumably to secure

the latter for $200 advances"; or any testimony or

proof to support the finding of fact or conclusion

"That in payment of the consideration agreed upon

in January, Bailey gave Hately said sight draft on

Beach; that Bailey for one year and nearly three

months held and then filed for record the said deed

(Exhibit "A"), and four months later made said

tender to the local officers (Exhibit "B"), and three

months thereafter made the said tender to Hately

(Exhibit "C").

Or any testimony or proof whatever to support

the finding of fact or conclusion of law, "That in
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tli€ opinion of the Department the evidence compels

the conclusion that Beach is and was not the real

party in interest, and that the sale of this land b.y

Hately was agreed upon in advance of final proof

thereon, and that it was commuted according to that

agreement, Hately delivering the deed and accept-

ing, and presenting for payment the said sight draft.

The entering into such forbidden agreement ended

the right of the entryman to make proof and pay-

ment and rendered him incompetent to further pro-

ceed with his entry. He could not thereafter sub-

mit a proof upon which he could convey a valid

title and could not take oath of non-alienation re-

quired with said additional payment. It ended the

contract between Hately and the United States, in-

itiated by his filing and entry. Having violated the

condition upon which his entry was allowed, and

upon which alone it could be maintained, the land

was from that time forward open to settlement and

entry by the first legal applicant, although it yet

remained to cancel his entry of record whenever the

fact of such illegal contract should become known

-and established.

"It followed that Beach took nothing by said

deed, Hately has forfeited his claim, and that San-

ders has the right to make entry for the land.

"It was error, however, for your office to hold

Hately 's entry for cancellation upon his relinquish-

ment. The Department has held that where unques-

tioned and valid proof has been made, no subse-

quent deed, mortgage or other conveyance of the
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land may be defeated by means of a relinquishment

and cancellation of the entry thereon.

"Hately's entry will be canceled for the reasons

above stated and not upon the ,^roimd stated in your

said decision.

"It appearing that Beach has no standing as a

bona fide transferee having the right to meet the

additional payment required, and that Sanders has

in good faith established and maintained his resi-

dence upon the land, cultivating and improving the

same, ever since he filed his homestead application,

the latter will be permitted to complete his entry

therefor.

"As modified, the decision of your office is hereby

affirmed."

11.

That said Beach or his grantee had no oppor-

tunity to rebut any new evidence offered in the mat-

ter of said entry at said hearing or otherwise, nor

did the Honorable Secretary of the Interior make

any record of findings of specific facts contradictory

in anywise to the evidence upon which the said en-

try was allowed on final proof on any material point.

12.

That in pursuance of said decision by said Com-

missioner and said Secretary, the Commissioner of

the General Land Office, on the day of March,

1905, canceled said entry of said William W. Hately,

made as aforesaid, and on the 3d day of April, 1905,

the above-named defendant, Arthur Sanders, was

permitted and allowed to enter the said lands un-

der the homestead laws of the United States, and
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that said Arthur Sanders, on or about the 18th day

of April, 1902, went into possession of said prem-

ises and is now occupying the same and residing

thereon, and has appropriated the improvements

theretofore made thereon by said Hately and con-

veyed to Beach by said deed to his own use, and

claims to be the owner thereof, and is cultivating

and otherwise using said lands for his own use and

benefit and appropriating the issues therefrom to

his own use and benefit to the great injury and pre-

judice of this plaintiff.

13.

That a large part of said land has valuable pine

and fir trees growing thereon, of great value and

valuable for timber and building material, and that

said defendant has cut and destroyed more than

two hundred of said growing trees of the full value

of two hundred dollars, and threatens to cut and de-

stroy more, and is now from day to day cutting said

trees and burning the same and will unless re-

strained by the Court, commit great waste and ir-

reparable injury to the said landed premises, and is

using plaintiff's dwelling-house and barn and fenc-

ing and garden ground and appropriating the crops

grown thereon each year, to the full amount and

value each year since April, 1903, of more than Four

Hundred Dollars, the exact value of which is un-

known to plaintiff and cannot be ascertained without

an account thereof.

14.

That defendant has no property exempt from ex-

ecution and no property whatever out of which any
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judgment for damages plaintiff might recover could

be made.

15.

Your orator further says that said William W.
Hately entered said land in good faith and com-

plied with the law as to improvements and cultiva-

tion thereof, and resided thereon continuously for

nearly two years prior to his final proof aforesaid,

on March 9, 1901, and that his application to enter

said land was honestly and in good faith made for

the purpose of actual settlement and cultivation and

not for the benefit of any other person, persons or

corporation, and that he faithfully and honestly and

lawfully complied with all the requirements of law

as to settlement, residence and cultivation, neces-

sary to acquire title to the land applied for, that

he was not acting as agent of any person, corpora-

tion or syndicate to give them the benefit of the land

entered or any part thereof, that he did not apply

to enter the same for the purpose of speculation,

but in good faith to obtain a home for himself, and

that he had not directly or indirectly made any

agreement or contract in any manner or way with

any person or persons, corporation or syndicate,

whatsoever, by which the title which he might ac-

quire from the Government of the United States

should inure in whole or in part to the benefit of

any person except himself, and that if said Beach

or his attorney had had any notice of information

whatever, that said entry would be questioned for

want of compliance with law^ on part of said Hately,

or that it was charged that he had in any way vio-
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lated the provisions of section 2290 or not complied

therewith, or had had notice that said entry was

questioned for fraud, he could have put witnesses

on the stand in the trial of said cause before the

Register and Receiver aforesaid and submitted tes-

timony in rebuttal, he could and would have been

able to and would have proved that said entrj^ was

made in good faith as by law required, and that no

contract or agreement of any kind or character had

been entered into by or between him and any other

person for the sale of said land prior to his com-

mutation of said entry or by which the title which

he might acquire would inure in whole or in part

to the benefit of any person except himself, and that

said Beach and his attorneys and counsel were pre-

vented by reason of said ruling of the Receiver and

Register from showing a full compliance with the

law on the part of said William W. Hately in mak-

ing said entry, and were thereby prevented having

a full, fair and impartial hearing and opportunity to

present the facts supporting his right, title and in-

terest in and to said land.

16.

That said R. C. Beach or his grantees had no no-

tice whatever that any hearing was to be had or any

testimony offered to impeach or question the in-

tegrity or bona fides at said entry of said Hately,

and. that said Hately was at all times acting in col-

lusion with said Sanders, and voluntarily appeared

at said hearing to fraudulently aid said Sanders in

procuring the cancellation of his said entry for the

purpose of cheating, wronging and defrauding said
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Beach or his frrantecs, and said Hately was bj' said

Sanders fraudulently induced not to defend said

entry made by him as aforesaid, and defendant was

thereby enabled to procure a decision as to the fraud-

ulent character of said entry.

17.

That on the 10th day of June, 1903, the said R. C.

Beach by deed of conveyance granted, bargained,

and sold to the plaintiff all his right, title and in-

terest to and in said lands, and the plaintiff is now

the owner thereof and is entitled to the possession

of the same.

18.

That your orator has no plain, adequate or com-

plete remedy at law.

19.

That the value of said real estate is Twenty-five

Hundred Dollars.

Wherefore, to the end that your orator may have

and obtain the relief to which he is justly entitled in

the premises, he now prays the Honorable Court.

1.

To grant him due process by writ of subpoena

directed to said defendant, Arthur Sanders, requir-

ing and commanding him to appear herein and an-

swer, but not under oath, the same being expressly

waived, the several allegations in this your orator's

bill of complaint set forth.

2.

That your Honor grant unto your orator your writ

of injunction, commanding the defendant to commit

no waste to or upon the real property described in
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the bill of complaint until such time as your Honor
shall appoint a hearing herein.

3.

That upon the hearing of this suit an adjudication

your orator be quieted and confirmed in his right to

the said real estate, and that he be decreed to be en-

titled to the possession thereof, and that defendant

be enjoined to desist from claiming any title to or

interest in said real property, and from committing

any waste thereon or interfering with plaintiff's

possession of said premises.

4

That the defendant be required to make and ren-

der a full and true account to plaintiff for the value

of the rents, issues and profits of said premises since

April 18, 1902^ and that a judgment be rendered in

favor of plaintiff against defendant for the amount

so found due.

5.

That your orator have such other and further re-

lief as may seem meet and equitable in the premises,

and for judgment, for the costs and disbursements

of this suit.

;
• DOUOLAS W. BAILEY,

Solicitor for the Complainant,

Postoffice Address: Pendleton, Oregon.
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Exhibit "I."

4—369.

HOMESTEAD PROOF—TESTIMONY OF
CLAIMANT.

William W. Hatel}', being called as a witness in

his own behalf in support of homestead entry, No.

6856—William W. Hately, for N. 1/2 SW. i^ SW.

1/4 Sec. 10; SE. i^ NE. 14 Sec. 9 Tp. 34 N. R. 3 E.,

B. M., testifies as follows:

Qiies. 1.—What is your name, age, and postoffice

address ?

Ans. William W. Hately ; age 30 years, and Post-

office address, Woodland, Idaho.

Ques. 2.—Are you a native-'born citizen of the

United States, and if so, in what State or Territory

were you born*?*

Ans. Native born. Born at Tennessee.

Ques. 3.—Are you the identical person who made

homestead entry, No. 6856, at the Lewiston land

office on the first day of May, 18 , and what is the

true description of the land now claimed by you"?

Ans. Yes. The N. 1/0 SW. 14 NW. 14, Sec. 10,

SE. 14 NE. 14; Sec. 9 Tp. 34 N. R. 3, E. B. M.

Ques. 4.—When was your house built on the land

and when did you establish actual residence therein'?

(Describe said house and other improvements which

*(In case the party is of foreign birth a certified transcript from the

court records of his declaration of intention to become a citizen, or of his

naturalization, or a copy thereof, certified by the oificer taking this proof,

must be filed with the case. Evidence of naturalisation is only required in

final (Jive-year) homestead cases.)
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you have placed on the land, giving total value

thereof.)

Ans. In 3'ear 1897 I think in month of June, and

established residence thereon at that time. House

is 12x14 ft. one-story, logs. Have a barn 20x30 ft.

Fencing near % miles. 20 acres plowed. Aggregate

value $250.00

Ques. 5.—Of whom does your family consist; and

have you and your family resided continuously on

the land since first establishing residence thereon?

(If unmarried, state the fact.)

Ans. Family consists of self and wife. And we
have resided thereon continuously since building the

house above mentioned.

Ques. 6.—For what period or periods have you

been absent from the homestead since making settle-

ment, and for what purpose; and if temporarily ab-

sent, did your familj^ reside upon and cultivate the

land during such absence?

Ans. About 3 months during harvest 1900 for

purpose of working out in the harvest. My home

was continuously on the land.

Ques. 7.—How much of the land have you culti-

vated each season, and for how many seasons have

you raised crops thereon?

Ans. Twenty acres, and have raised three crops

of wheat for hay.

Ques. 8.—Is your present claim within the limits

of an incorporated town or selected site of a city or

town, or used in any way for trade and business?

Ans. No.
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Qiies. 9.—What is the character of the land? Is

it timber, mountaiuous, ijrairie, grazing, or ordinary

agricultural laud? State its kind and qualit.y, and

for what purpose it is most valuable.

Ans. Ordinary agricultural, black loam soil, first

class, valuable for farming.

Ques. 10.—Are there any indications of coal, sal-

ines, or minerals of any kind on the land? (If so,

describe what they are, and state whether the land

is more valuable for agricultural than for mineral

purposes.)

Ans. No.

Ques. 11.—Have you ever made any other home-

stead entry? (If so, describe the same.)

Ans. No.

Ques. 12.—Have you sold, conveyed, or mortgaged

any portion of the land; and if so, to whom and for

what purpose*?

Ans. No.

Ques. 13.—Have you any personal property of any

.kind elsewhere than on this claun? (If so, describe

the same, and state where the same is kept.)

Ans. No.

Ques. 14.—Describe by legal subdivisions, or by

number, kind of entry, and office where made, any

other entry or filing (not mineral), made by you since

August 30, 1890.

Ans. No other entry ever made.

(Sign plainly with full christian name.)

WILLIAM W. HATELY.
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I HEREBY CERTIFY that the foregoing testi-

mony was read to the claimant before being sub-

Sfribcd, and was sworn to before me this .... day of

, 190 . . . . , at my office at in

County,

[See note below.]

NOTE.—The officer before whom the testimony is

taken should call the attention of the witness to the

following section of the Revised Statutes, and state

to him that it is the purpose of the Government, if

it be ascertained that he testifies falsely, to prosecute

him to the full extent of the law.

Title LXX.—CRIMES.—Ch. 4.

Sec. 5392. Every person who, having taken an

oath before a competent tribunal, officer, or person,

in an.y case in which a law of the United States auth-

orizes an oath to be administered, that he will testify,

declare, depose, or certify truly, or that any written

testimony, declaration, deposition, or certificate by

him subscribed is true, willfully and contrary to such

oath states or subscribes any material matter which

he does not believe to be true, is guilty of perjury,

and shall be punished by a fine of not more than two

thousand dollars, and by imprisonment, at hard labor,

not more than five years, and shall, moreover, there-

after be incapable of ::;iving testimony in any court

of the United States until such time as the judgment

against him is reversed. (Sec Sec. 1750.)

4—369. Homestead proof. Land office at

Original Application No Final Certificate No.

Approved: , Register ,

Receiver.
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FINAL AFFIDAVIT REQUIRED OF HOME-
STEAD CLAIMANTS.

Section 2291 of the Revised Statutes of the United

States.

I, William W. Hately, havinji- made a Homestead

entry of the N. i/o SW. i^ SW. 14 NW. 14 Sec. 10

SE. 14 NE. 14 Section No. 9 in Township No. 34 N.

of Range No. 3 E. B. M., subject to entry at Lewis-

ton, Idaho, under section No. 2289 of the Revised

Statutes of the United States, do now apply to per-

fect my claim thereto b.y virtue of section No. 2291

of the Revised Statutes of the United States; and

for that purpose do solemnly swear that I am a na-

tive born citizen of the United States; that I have

made actual settlement upon and have cultivated

and resided upon said land since the 20th day of

June, 1897, to the present time; that no part of said

land has been alienated, except as provided in sec-

tion 2288 of the Revised Statutes, but that I am the

sole bona fide owner as an actual settler; that I will

bear true allegiance to the Government of the United

States; and, further, that I have not heretofore per-

fected or abandoned an entry made under the

homestead laws of the United States, except

(Sign plainly with full christian name.)

WILLIAM W. HATELY.
I, James DeHaven, of Grangeville, Idaho, do here-

by certify that the above affidavit was subscribed

and sworn to before me this 9 day of March, 1901, at

my office at Grangeville in Idaho County, Idaho.

JAMES DeHAVEN,
U. S. Cammeron.
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Exhibit "A."

WARRANTY DEED.
WM. HATELY et ux.

To

R. C. BEACH.
KNOW ALL MEN BY THESE PRESENTS:

That we, William W. Hatel}^ and M.yrtle Hately, his

wife of the Coimt.y of Idaho, State of Idaho, in con-

sideration of $800.00, to us paid by R. C. Beach, of

the County of Nez Perce, State of Idalio, the receipt

whereof is hereby acknowledged, have bargained

and sold and these presents do grant, bargain, sell

and convey unto the said R. C. Beach, his heirs and

assigns, all the following real property situated in

the County of Idaho, State of Idaho, to wit: SE. 14

of the NE. 14 of Sec. 9 and the SW. 14 of the NW.
14. and the N. 1/, of the SW. 14 of Sec. 10, Tp. 34,

N. R. 3 E. B. M.

Together with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in any wise appertaining, and also all our

right, estate, title and interest in and to the same.

TO HAVE AND TO HOLD the above described

and granted premises unto the said R. C. Beach, his

heirs and assigns foi" vcr:

And William W. Hately and Myrtle Hately, grant-

ors above named do covenai^t to and with R. C.

Beach, the above-named grantee, his heirs and as-

signs, the above granted premises are free from all

incumbrances and that they will and their heirs,
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executors, and administrators shall warrant and for-

ever defend the above cjranted premises and every

part and parcel thereof against the lawful claims and

demands of all persons whomsoever.

IN WITNESS WHEREOF, the parties of the

first part have hereunto set their hands and seals

this 2 day of April, 1901.

WILLIAM W. HATELY. [Seal]

MYRTLE HATELY. [Seal]

State of Idaho,

County of ,—ss.

Ack. in regular form by both grantors (wife sep-

arate) April 3, 1901, before

JAMES M. SHAN,
J. P., Nez Perce County, Idaho.

Filed for record June 21, 1902, Book 16, p. 438,

"Deeds."

Exhibit ''B."

In the Local Land Office, Lewiston, Idaho,

October 31st, 1902.

To the Register and Receiver;

In the matter of homestead entr.y No. 6856, for the

north half of the southwest quarter and the south-

west quarter of the northwest quarter of Section 10,

and the southeast quarter of the northeast quarter

of Section 9, Township 34, N. R. 3, East B. M.

William H. Hately

I herewith tender you payment of four hundred

and six dollars ($406.00), in accordance with the letter

of the Hon. Commissioner of the General Land Office,
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dated November 7th, 1901, initial "C," said sum be-

ing additional payment required under Act of Janu-

ar.y 26tli, 1901, and Act relating to Nez Perce Indian

Reservation of August 15tli, 1894,

I, the undersigned being grantee of said Hately,

by virtue of a warranty deed to said land.

Respectfully,

R. C. BEACH,
By D. W. BAILEY,

Atty.

Exhibit '*C."

Lewiston, Idaho, January 20th, 1903.

To W. M. Hately,

Dear Sir: I hereby tender you Six Hundred Dol-

lars ($600.) and hereby make the offer to pay you

said sum upon your furnishing a good and sufficient

title in pursuance of your deed of conveyance of

April 2nd, 1901, to R. C. Beach. Said deed of con-

veyance being a general warranty. Under the terms

thereof you are required to remove all clouds and

imperfections in the title to the land conveyed there-

by, to wit: The SE. 14 of the NE. 1/4, Section 9, and

the SW. 14 of the NW. 14 and the N. Vo of the SW.

14^ Section 10, Township 34 North, Range , East

B. M.

You are further hereby advised that upon your

giving assurance that you will make the title to said

lands in said Beach perfect under said deed, said sum

of Six Hundred Dollars ($600.00) will be paid to you.

Yours respectfully,

R. C. BEACH,
By B. W. BAILEY, Atty.
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Copy served ou W. M. Hately at Local Laud Office,

Lewiston, Idaho, 1/20/03 at 10 A. M. by D. W.
Bailey.

Exhibit "D."

State of Washington,

Count}' of Whitman,—ss.

William W. Hately, being first duly sworn, de-

poses and says, that on May 1st, 1899, he made home-

stead entry No. 6856 for the North I/2 SW. 14 and

SW. 14 Section ten, and SE. 14 of NE. 14 of Section

nine, township thirty-four N. range 3 E. B. M. upon

which he submitted commutation proof on March 9,

1901, before a United States Commissioner, and that

upon March 29, 1901, he made a paj^ment of $200.00

cash for commutation of said entry, and received

from the Land Office at Lewiston, Idaho, a cash cer-

tificate and receipt No, 3341.

That at the time that he made said entry and at

the time offering proof for commutation of the same

he was informed and believed that the land was mini-

mum land and could be commuted at the rate of $1.25

per acre, but that since said time he has been in-

formed that said land is within the Nez Perce Indian

Reservation, and cannot be commuted at the rate of

$1.25 per acre but must be commuted at the rate of

$3.75 per acre.

That affiant does not intend to pay the balance of

$400.00 and commissions necessary, but intends to

relinquish said entry as he is not able to pay the bal-

ance due under the same.

WILLIAM W. HATELY.
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Subscribed and swoi-u to before me this 30tli day

of January, 1902.

[Seal] H. J. WELTY,
Notary Public, Residing- at Pullman, Washington.

Exhibit *'D."

In the United States Land Office at Lcwiston, Idaho.

April 19, 1902.

In the Matter of the Application of ARTHUR SAN-

DERS to Enter Land Formerly Embraced in

H. E. No. 6556.

AFFIDAVIT.

State of Idaho,

County of Idaho,—ss.

Arthur Sanders, being first duly sworn, upon his

oath, deposes and states as follows:

That he is a male citizen of the United States, over

the age of twenty-one 3^ears. That he is the head of

a family residing within and dependent upon him for

support and maintenance. That his postoffice ad-

dress is Woodland, Idaho County, State of Idaho.

That he is the person who made application to en-

ter under the Homestead law, on the 31st day of Jan-

uary, 1902, the land described as the N. i/. SW. 14

NW. 14 Sec. 10 and SE. 14 NE. 14 Sec. 9, Tp. 34 N. R.

3, E. .B. M., and subsequently took appeal from re-

jection of application. That in his act of making ap-

plication for said land he was acting in good faith

and not in collusion or connivance with any one to

deprive any person out of any right, money or pro-

perty; direct or indirect or unlawfully. That he

simply wanted said land for a home for himself and



vs. Arthur Sanders. 37

famil,y. That William W. Hately voluntarily relin-

quished all his right, title and interest, in and to said

land, as shown by affidavit and relinquishments here-

tofore filled in my appeal.

Affiant further states, is informed and so believes

from conversations with William W. Hately and

others, that one Douglas W. Bailey, of Lewiston,

Idaho, sought to perpetrate a fraud upon said Hately

by trying to obtain a deed from said Hately without

having paid him anything as a consideration there-

for, and that the said Bailey has for a long time past

resorted to divers irregular methods in order to in-

duce Hately to convey said land to him the said

Bailey.

Affiant states that he has taken up his residence in

good faith upon the said tract of land, and is making

the said land his exclusive and only home, and that

of his family, and will have about one acre in crop

this present season, consisting of potatoes and vege-

tables.

That affiant is in peaceable possession of said land

and intends to prosecute and continue improvements

as far as his means will permit. Affiant says that he

would sustain great hardship in the event he was

compelled to move from off said land, as it is the

affiant's only home. Affiant states that he has heard

read the statements as made by the said William W.
Hately and believes the same to be true.

ARTHUR SANDERS.
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Subscribed and affirmed to before me this 23d day

of April, 1903.

[Seal] LUTHER E. SALLADAY,
In and for Idaho County, Idaho.

Exhibit "E."

I, D. AV. Bailey, on my oath, say that I am the

agent and attorney for R. C. Beach, and was such in

the purchase of the property mentioned in the deed

attached hereto from Mr. W. H. Hately; that as

agent for said Beach, I purchased the said property

from said Hately and took from him his general

warranty deed therefor at the time of said purchase,

to wit, April 2nd, 1901 ; that a copy of said deed is

hereto attached, marked Exhibit ''A"; that in mak-

ing said purchase said Hately was paid in cash of the

sum of Two Hundred (200) Dollars and a sight

draft for the sum of six hundred (600) dollars; that

said deed is a general warranty deed, and under the

terms thereof said Hately would be bound to make

good sufficient title thereto; that said draft was not

presented for payment by said Hately for some time

after the execution of the aforesaid warranty deed,

to wit : on or about the day of , 1901 ; that

before said draft was presented for pa}'Tiient the said

Beach and affiant were advised that the said home-

stead entr}^ would not be approved and the draft

has not been paid on that account. Said Hately has

been repeated! .y advised that said draft will be paid

whenever the Land Department approves the issu-

ance of a patent to said Hately or to said Beach for

said land ; that said sum will be placed in escrow to
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meet said draft in any depository the Land Depart-

ment may snggest, to assnre Hately of the full pay-

ment of purchase price upon patent being issued and

title perfected. Affiant further states that he is ad-

vised and believes that said Hately has done what he

could to prevent the issuance of the patent and the

approval of the homestead entry to the aforesaid

land by the Land Department, and he believes that

an examination of the records at Washington will

disclose the fact that after said Hately had sold all his

interest in said land and had made a warranty deed

therefor, that he then and thereafter undertook to re-

linquish the aforesaid lands to the Government, made

a relinquishment to one Sanders for the sum of One

Hundred (100) Dollars, so affiant is informed by a

neighbor whose name is Ferguson, thus robbing said

Beach of all his rights to the aforesaid property.

He further states that said Beach is in good faith

trying to secure the approval of such homestead

entry and the issuance of a patent, and that he is

the bona fide owner of said land and that he is ready

to pay the Department the sum claimed to be due to

the Government, to wit: Four Hundred and Six

(406) Dollars, whenever he has reason to believe that

the patent to the aforesaid land will be issued so that

he may obtain the land by virtue of his purchase from

said Hately and by virtue of his compliance with the

requirements of the Land Office in paying the addi-

tional Four Hundred and Six (406) Dollars. Affi-

ant further states that said Beach stands ready and

willing to pay said Hately said sum of Six Hundred

(600) Dollars upon the patent being issued or title
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perfected, and that pending this hearing said sum

may be deposited in escrow to await the final hearing

hereof if the Commissioner of the General Land

Office suggests such a course to assure Hately of the

full -psLjment of said purchase price.

D.W.BAILEY.
Subscribed and sworn to before me this 4th day of

June, A. D. 1902.

H. K. BENNETT,
Notary Public for Idaho, Nez Perce County.

Exhibit "F."

WILLIAM W. HATELY, being first duly sworn,

on oath testifies as follows

:

Q. State your name, age, place of residence and

occupation.

A. William W. Hately; thirty-five; live in Mos-

cow, farmer.

Q. Are you the person who heretofore entered

under the homestead law the NW. 14, SW. 14 ^^^

SW. 14, NW. 14 of Sec. 10, and SE. 14, NE. %, Sec.

9, Tp. 34 N. R. 3 E. B. M. ? A. I am.

Q. I will ask you if you are acquainted with one

Douglas W. Bailey, who figured in this case this

morning, as attorney for R. C. Beach?

A. Yes, sir.

Q. When did you first come to know Mr. Bailey;

or where did you first meet him?

A. Some time in January, 1901. Woodland^

Idaho.

Q. What if any conversation did he have with

you on that occasion concerning the land in contro-^

versy? A. He didn't say much about it.
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Qj Did ,you ever at any time, while holding this

land under the homestead law have any conversation

or transaction with Mr. Bailey about the land in

question, if so, what time was that'? A. No.

Qy Did Mr. D. W. Bailey ever come to your house

upon the land in controversy and speak to you about

your land and your final proof on the same?

A-. Not till that time.

Q. What time?

A. That is the only time he was there.

Q. You may state if he had this talk with you at

the village of Woodland or at your home, which was

it? A. At my house.

Q. Had you ever seen or met Mr. Bailey before

that time ? A. No.

Q. What did Mr. Bailey say to you about proving

up on your land, assisting you to prove up, if any-

thing at that time ?

A. He said he had some folks that wanted a piece

of landin the timber. Well, he wanted a deed to the

place, and I told him if I had to make the d6ed what

it would take to get the land.

Q. How much did you tell him you would take?

A. I told him it would take $600.00 besides the

expense.

Q. Were you living upon your land at that time?

A. Yes.

Q. Was there any special agreement made by you

and Mr. Bailey at your house or place ?

A. He drawed up some kind of an agreement but

I don 't know what it was.
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Q. Did lie read it to you and inform you of the

purport of the paper f A. Yes,

Q. Did Mr, Bailey subsequently have you appear

before some officer in order to consummate your final

proof of the land in question ? A. He did.

Q. When did Mr. Bailey have you execute this

deed which has been offered in this case, marked Ex-

hibit "A" alleged to have been signed by yourself

and wife ? A. Some time in March, 1901.

Q. After the signing and execution of this deed

by yourself and wife, did Mr. Bailey advance you

any money as consideration for the conveyance '?

A. No.

Q. What if anything did he give you purjjorting

to be evidence of money ?

Objected to as immaterial and incompetent in at-

tempting to avoid a deed duly executed by parol evi-

dence of the testimony in these proceedings.

A, Never gave me anything,

Q, Did he give you a check or draft or paper, or

anything of that sort, purporting to represent

moneys A, Yes, he gave me a sight draft.

Q. Do you know who that sight draft was drawn

on or who was to pay it?

A, Mr, R, C, Beach was to pay it,

Q. For how nuich was that draft made *?

A. $600.00,

Q, What efforts, if any, did you make to collect

the draft?

A, Well, I went to Moscow and they would not

cash it there, so they sent it here, and it lay here for

a week or so, and was sent back.
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Q. From and since the first time tliat you met

Mr. Bailey and had any conversation with him in re-

gard to this hind in controversy and the purchase

thereof, up to this time have you or have you not re-

ceived any money, in any sum or amount from him
as a consideration for this deed marked Exhibit "A"
in these proceedings ? A. I have not.

Q. I will ask you whether or not you were present

in this city with the other gentleman there who has

just testified a short while ago and had any conver-

sation with R. C. Beach, in regard to the land in

controversy ?

A. Yes, I came down here on Christmas and we

went up to the club-room and we inquired there for

him, and he came to the door and I asked him what

about this business, how it was, they were trying to

pay out in my name up at Washington? He said

that he was out of it and had no more to do with it,

that Bailey had paid him back all of the money.

Q. Who was present when he said that?

A. Mr. N. P. Hately and I and Mr. Beach.

Q. It is alleged in these proceedings that one Mr.

N. A. Ballinger and Horace F. Clarke, attorneys at

Washington, D. C, took an appeal for you, in this

case, I will ask you in connection with this whether

you ever employed or retained Mr. Ballinger &
Clarke as your attorneys ? A. Never.

Q. Did you ever write or communicate with any

or either of them, requesting them to appear for you

as attorneys? A. I never.

Q. In your judgment you may state what was the

value of the quarter sections of land such as your

land was on or about April 3d, 1901.



44 Douglas W. Bailey

A. I. would sa}' about fourteen hundred dollars.

Paper is shown to the witness and he is asked to

look at and state what it is.

A. That 's the draft all right.

Q. You may state if that is the di*aft or paper that

D. W. Baile}^ gave you as payment or consideration

for this land ?

A. Yes, that is the same paper.

Q; I will ask you if that is the same paper or

draft that you sought to collect through the 1st

National Bank of Moscow? A. It is.

Q. Did Mr. Beach, the transferee, ever approach

you in regai'd to the purchase of this land from you ?

A. He did not.

Q: Were all the transactions conducted with you

by Mr. Bailey? A. Yes, sir.

Q. Do you know whether or not Mr. Bailey, who

conducted these transactions with you, is a law^^er or

what avocation does he pursue?

A. I guess he is a lawyer.

Cross-examination.

Q. What day of the month and year did you de-

posit this draft in the Moscow Bank for collection as

against Beach ?

A. I don't know just what date, some part of the

last of May, April, I meant to say.

Redirect.

(Witness is handed paper.)

Q. Do you know what paper that is ? Is that the

paper you got from the bank or what is it?

A. That is the paper that came back attached to

to the draft.
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A])pellant offers this paper in evidence marked Ap-

pellant's Exhibit "A."

W. W. HATELY.

Subscribed and sworn to before me this 20th day

of January, 1903.

J. B. WEST,
Register.

Comes now the appellant Arthur Sanders and Wm.
W. Hately and offei's the original draft for $600,00

and all the record in the appeal filed by the said

Arthur Sanders and Wm. W. Hately.

Appellant rest.

DEPARTMENT OF THE INTERIOR.
GENERAL LAND OFFICE.

Washington, D. C, May 17, 1905.

I hereby certify that the annexed copy of Testi-

mony of William W. Hately filed with Lewiston,

Idaho, Cash Entry No. 3341, is a true and literal ex-

emplification of the originals in this office.

In testimony whereof, I have hereunto subscribed

my name and caused the seal of this office to be

affixed, at the City of Washington, on the day and

year above written.

C. H. BUSH,
Recorder of the General Land Office.

ARTHUR SANDERS, first being duly sworn, on

oath testifies as follows

:

Q. State your name age, place of residence and

occupation.

A. Arthur Sanders ; forty-three ; near Woodland,

Idaho ; farmer.
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Q. What land, if any, have you been farming dur-

ing the past year ?

A. Part of the land in controversy.

Q. Upon what land have you been residing dur-

ing the past year ?

A. On the land in controversy.

Q. You may state about the date or time it was

that you moved upon the land in controversy.

A. The 18th of April, 1902.

Q. I will ask you if you are the person, avIio on

the 30th day of January, 1902, made a homestead ap-

plication or tendered the same at the Lewiston Dis-

trict Land Office for the land now in controversy ?

A. I was.

Q. Of whom does your family consist f

A. Wife and three children.

Q. Where has your family been residing for the

past year or since the date of this application %

A. On this land.

Q. You may state whether or not you cultivated

or raised any crops upon an}' portion of the land in

question during the past season of 1902 .

A. I did.

Q. Providing you are permitted to enter the land

in controversy under the homestead laws in pursu-

ance to your application, heretofore tendered, what

do you intend to do with the land in controversy or

what do you intend to use it for?

A. Farming purposes and a home.

Q. I will ask you to state whether or not you now

have or hold any home or place of abode except upon

this land in controversy? A. I do not.
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Q. Arc you familiar with the values or prices of

160 acre tracts of land in and about the vicinity of

the land in controversy? And })articularly about

what the value of the land in controvers}" would he

on or about April, 1901, in your .judgment ?

A. Well, I would judge about $1200 to $1500. I

was not here at that time.

Q. At the time you offered your application for

the land in controversy you may state whether or

not you offered any further papers on that date.

A. The relinquishment from Mr. Haley.

Q. You may state now, and under what conditions

you obtained the relinquishment and where..

A. At his home in Pullman, Washington.

Q. You may state whether or not it was a volun-

tary act on the part of Wm. W. Hately in giving you

the relinquishment referred to? A. It was.

Comes now the Transferecl R. C. Beach, by his at-

torney, and moves to strike out all the testimony of

the witness Arthur Sanders for the reason that the

same is incompetent, irrelevant and immaterial.

And for the further reason that said testimony at-

tempts to acquire by simple relinquishment lands to

which the Government has transferred its interest.

ARTHUR SANDERS.

Subscribed and sworn to before me this 20th day

of January, 1903.

J. B. WEST,
Register.
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N. P. HATELY, being first duly sworn, on oath

testifies as follows.:

Q. State .your name, age, place of residence and

occupation.

A. N. P. Hately; age, fifty-six; occupation,

farmer; live at Moscow.

Q. I will ask you if you know the land de-

scribed as the N. i/> of the SW. i/4. SW. 14 of the

NW. 14, Sec. 10, and the SW. 14 of the NE. Sec. 0,

Tp. 34, N. R. 3 E. B. M.?

A. Yes, sir, I am acquainted with the land.

Q. When did you first go upon that land and

come to know it?

A. About six years ago, the year after the reser-

vation was thrown open.

' Q. Are you acquainted with William W. Hatel}^

the person who entered the land aforesaid described

under the homestead law ?

A. Yes, sir, I am acquainted with him.

Q. Were you upon that land or did you live near

it during any of the time that W. W. Hately held and

occupied the land under the homestead law?

A. Yes, sir.

Q. I will ask you if you are acquainted Avith one

R. C. Beach, known in these proceedings as the trans-

feree ?

A. Nothing more than I came down here with

—

W. W. Hately on ' Christmas, he wanted me to come

down and sec what they were using his name up at

Washington for to try to prove up on this land.

Q. Who was it asked you to come doA^Ti ?
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A. Mr. Hately.

Q. Did 3'ou meet K. C. Beach while you were down

here on that occasion ? A. Yes, sir.

Q. Where did .you meet him at^

A. I went to his residence thei'e and knocked at

the door and Mrs. Beach came to tlie door and said

he was just across in the anteroom there and w^e

went across and knocked at tlie door, and inquired

for Mr. Beach and he came to the door, and Mr.

Hately asked him what they was using his name up

at Washington to try to get a deed for the land, and

Mr. Beach he said that he didn't Ivuow anything

ahout it, as Mr. Bailey had paid him back his $200.00

and he had no more to do with it.

Q. Who were present when Mr. Beach made the

above statement? A. Myself and Mr. Hately.

Q. Where did the conversation take place in the

city of Lewdston or where 1

A. It w^as in the city of Lewiston up in the ante-

room upstairs, overhead.

Q. Who was this Mr. Bailej^ that Mr. Beach re-

ferred to, was he the same gentleman who appeared

here this morning ?

A. I suppose he was. I never seen the man vuitil

this morning, but I suppose he was.

Q. How^ often did Mr. Beach, the alleged trans-

feree, so called in this case, tell you that he had no

more interest in the land in controversy?

A. He told us twice ; he told us the next morning

right there in front of his store right in the door.

Q. How often did he tell you that Mr. Bailey had

refunded the money to him?
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A. He told us both times that we had the conver-

sation Avith him.

Q. Did .you ever live any length of time near or

adjacent to this land in controversy"?

A. Yes, sir, I lived there two years or more.

Q. How far away did you live from the land, dur-

ing the two years referred to i

A. Land adjoining.

Q. Did you know anything about the value or

price of 160 acres tracts of land of about the same

class and character as the land in controversy on the

2d day of April, 1901? A. Yes.

Q. You may state what in your judgment would

be the value of the land in controversy on the 2d day

of April, 1901, the date when an alleged transfer and

conveyance of this land was made.

A. Fifteen hundred dollars.

An alleged sight draft of $600 is shown to the wit-

ness dated at Kamiah, March 30, 1901. Drawn by

one Douglas W. Bailey upon R. C. Beach of Lewis-

ton, Idaho, through the Lewiston National Bank.

Q. I will ask you if you have ever seen this

paper ?

A. Yes, sir, this is the ])aper that Mr. Hately

brought over there.

Q. Do you know whether or not Mr. Hately, the

original entrjTnan, ever made any attempt to collect

this draft ? A. Yes, sir.

Q. You may state what lie did as far as you

know.

A. He went to Moscow with it, also I went with

him, and he asked the bank if they would cash it and
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they told him they wouldn't but they'd send it down

to Lewiston, and they would cash it down there, so

in a few days the paper came back to the bank and

they refused to pay it, in Lewiston.

N. P. HATELY.

Subscribed and sworn to before me this 20th day

of January, 1903.

J. B. WEST,
Register.

In the United States Land Office at Lewiston, Idaho,

February 10, 1903.

Involving H. E. No. 6856 and Cash Entry No. 3341.

WILLIAM W. HATELY,
Entryman,

R. C. BEACH,
Transferee,

ARTHUR SANDERS,
Rejected Applicant.

DECISION OF REGISTER AND RECEIVER.
On May 1, 1899, William W. Hately, of Woodland,

Idaho, filed H. E. No. 6856 for the N. i/o SW. 14,

SW. 1^ NW. 14, Sec. 10, and SE. 14 NE. 14, Sec. 9,

T. 34, N. R. 3 E. B. M. the land being part of the

Nez Perce Reservation which was opened to settle-

ment November 18, 1895, and w^hich the entryman

made commutation proof March 9, 1901, before

James DeHaven, JJ. S. Commissioner at Grangeville,

Idaho. Some two or three days thereafter, D. W.
Bailey, Esq., the party mentioned in this case, called

at this office, delivered the commutation proof of the

entryman and made the statement that he would soon



52 Douglas ^Y. BaUeij

return with the fees. Several days thereafter this

office called Mr. Bailey's attention to the effect that

this office could not issue receipts or cash certificates

until the money was paid and imless the money was

paid at once the proof would be rejected.

On March 29, 1901, Mr. Bailey paid the amount

this office required and on that date cash certificate

No. 3341 was issued and delivered to him. At this

time this office had not lieen advised of the Act of

January 26th, 1901 (31 Stats. 740), and this pay-

ment was made at the rate of $1.25 per acre.

By authority of Letter "C" of November 7, 1901,

this office officially notified the entryman of the con-

tents of said letter but before that time we had a

great deal of complaint relative to the way and

manner in which Bailey had purchased the land by

giving the entryman a worthless check. We also

understood that R. C. Beach, Esq., had some interest

in the land and we called his attention to the require-

ments of the above-mentioned letter, Mr. Beach

stated that the only interest he had in the land

was that he had loaned Mr. Bailey $200 to pay for

the commutation proof and now it was a question

whether he had better lose the $200 he had already

paid or further advance the $406,

Exhibit "G."

By authority of Letter "C" of November 28, 1902,

this office ordered a hearing to be had January 20,

1903. William W. Hately, R. C. Beach and Arthur

Sanders were each given due notice of the contents

of said letter and of the date fixed for taking testi-

mony. .
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On January 20, 1903, at 11 o'clock, A. M. the ease

was called, W. W. Hately and Arthur Sanders both

appearing in person and they were also represented

by Thomas Mullen, Esq., as their attorney; R. C.

Beach did not appear in person, but was represented

at first by D. W. Bailey and John A. Guyer to appear

for him. After a few preliminaries, D. W. Bailey,

attorney for Beach, offered in evidence Exhibits

"A," "B" and "C," which w^re rejected by this

office for the reason that the attorney refused to be

sworn; at this time Bailey said he had nothing

further to offer and left the office. Immediately

thereafter William W. Hately, N. P. Hately and

Arthur Sanders were each sw^orn and testified and

from the evidence and investigation we find:

That before the entryman had made his commuta-

tion proof an oral agreement was made by the entry-

man and Bailey wherein the entryman was to make

commutation proof and then sell the land to Bailey

for the sum of $600, and in addition to the $600,

Bailey was to pay the commutation fee of $200.

When the proof was submitted at Grangeville,

Idaho, March 9, 1905, Mr. Bailey was present and ob-

tained the proof from the U. S. Commissioner and

wdthin the next two or three days, he personally

handed it in to this office. He thereafter arranged to

borrow from Mv. Beach, the sum of $200 to pay for

the commutation proof. Beach was secured by hav-

ing the deed made in his name. The $200 w^as all the

interest that Beach had in the land and the deed w^as

given him merely to secure the debt. The deed was

made nt Kamiah, Idaho, a distance nf al)out seventy
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miles from this office, and when the deed was exe-

cuted and delivered, Bailey gave the entryman a pur-

jjorted sight draft for $600, knowing when he gave

it that the same was worthless and would not be paid.

The evidence shows that Beach has no more interest

in the land as his debt has been paid by Bailey ; and

furthermore Mr. Beach's failure to walk across the

street to this office to give testimony in his own behalf

is evidence that he has no further interest in the land.

We therefore recommend that cash certificate No.

3341 be cancelled ; that H. E. No. 6856 be cancelled in

accordance with the entryman 's relinquishment and

that Arthur Sanders be allowed to file a homestead

entry for the land.

Respectfully submitted,

J. B. WEST,
Register.

CHARLES H. GARBY,
Receiver.
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Exhibit "H."

DEPARTMENT OF THE INTERIOR.
GENERAL LAND OFFICE, WASHINGTON,

D. C.

Doc. 9—Case 13150.

Address only the

Commissioner of the General Land Office.

February 24, 1904.

R. C. BEACH Fraud.

vs. Relinquishment.

WILLIAM W. HATELY .
Settlement,

and ARTHUR SANDERS. Transferee.

Register and Receiver, Lewiston, Idaho.

Sirs. On May 1, 1899, William W. Hately made

H. E. No. 6856 for the N. i/o SW. 14 and SW. i/4

NW. i/i. See. 10, and the SE. i/4 NE. 14, Section 9,

T. 34, N. R. 3, E. B. M., lying within the former Nez

Perce Indian Reservation, which was opened to set-

tlement on November 18, 1895.

On March 9, 1901, he submitted commutation proof

before a United States Commissioner at Grangeville,

Idaho, and on March 29, 1901 on the pa^Tiient of two

hundred dollars being at the rate of one dollar and

twenty-five cents per acre, you issued final receipt

and final certificate both numbered 3341.

By office letter "C" of November 7, 1901, Hately

was required to make an additional pa>Tnent of four

hundred and six dollars (i|^406.00) the land is in the
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ceded Nez Perce Indian Reservation, and lie was also

required to furnish an affidavit showing that he had

not alienated the land prior to March 29, 1901, the

date of the cash certificate.

After due notice of the said requirement he exe-

cuted a relinquishment on January 30, 1902, and on

the same day he also executed an affidavit in which he

stated that he thought at the time of his commutation

proof that the land could be bought at the rate of one

dollar and twenty-five cents per acre, that he could

not pay the balance required of him, being at the rate

of three dollars and seventy-five cents per acre, and

that he therefore intended to relinquish his entry.

The said relinquishment and affidavit were pre-

sented at your office on January 31, 1902, by Arthur

Sanders, who, at the same time applied to make a

homestead entry for the land. You took no action

on the relinquishment of Hately, and you rejected the

homestead application of Sanders on the ground that

you had reported to this office on January 24, 1902,

that you had notified Hately of the requirement of

office letter ''C" of November 7, 1901, and that he

failed to take any action ; and that your report was

still pending. Your action was clearly erroneous,

and Sanders appealed on the same day, January 31,

1902. You should have cancelled the entry of Hately

on his relinquishment, and you should have allowed

the application of Sanders.

Thereafter, the attorneys for R. C. Beach, resident

in this city, filed a showing to the effect that Hately

and his wife had executed a warranty deed for the
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land to Beach on April 2, 1901, four days after the

issuance of the final certificate; that Hately had re-

ceived two hundred dollars in cash and that a sight

draft for six hundred dollars was given him; that the

draft was not paid because Beach and his attorney

ascertained, before the draft was presented for pay-

ment, that the entry would not be approved; that

Hately sold his relinquishment and is trying to pre-

vent the issuance of patent ; and that Beach is ready

to pay the amount due, four hundred and six dollars,

to the Government, and also to pay Hately six hun-

dred dollars whenever he is assured that patent will

issue, and that he is willing to deposit six hundred

dollars in escrow to insure Hately,

The attorney for Hately and Sanders filed a show-

ing from which it appears that one D. W. Bailey had

by fraudulent means induced Hately to execute a deed

for the land, and that Hately had not received any-

thing at all for the land except a sight draft for six

hundred dollars which was not paid when it was pre-

sented ; and that Hately executed the relinquishment

in good faith because he could not make the payment

required of him.

On these representations you were directed by

office letter "C" of November 28, 1902, to order a

hearing in order that all the facts might be brought

out.

A hearing was had, and on February 11, 1903, you

rendered decision recommending that the homestead

entry and the commuted cash entry of Hately be can-

celled on his relinquishment and that Sanders be
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allowed to enter the land. Beach appealed on March

9, 1903.

Beach did not appear in person at the hearing, but

he was represented by attorneys, who intro-

duces three exhibits and then rested his case. The

exhibits are:

1. A warranty deed executed by William W.
Hately and his wife, conveying the land in contro-

versy to R, C. Beach. The deed is dated April 2, 1901,

and the consideration named is eight hundred dollars.

2. A written tender to you of four hundred and

six dollars in payment of the land, made by Beach

on October 31, 1902.

A letter written by Beach to Hately on Januar}^ 20,

1903, promising to pay him six hundred dollars upon

his furnishing "a good and sufficient title" for the

land in controversy^ in accordance with the terms of

his deed of April 2, 1901.

Hately and Sanders and one witness in their behalf

then testified:

In January, 1901, Douglas W. Bailey, who is one

of the attorneys for the contestant, asked Hatel}^

how much he would take for the land and Hately told

him that he would take six hundred dollars over all

expenses necessary to acquire the title. Bailey then

drew up "some kind of an agreement" the nature of

which Hately did not understand, although it was

read to him. Whether this agreement was signed by

Bailey or Hately or by either of them does not ap-

pear. On March 9, 1901, Bailey had Hately appear

before a United States Commissioner in Grangeville,

Idaho, and make final jn'oof, and on March 29, he
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paid you the two hundred dollars, on the receipt of

which you issued the final receipt and final certificate.

He got the money from R. C. Beach. On April 2,

1901, he had Hately and his wife execute a deed for

the land to Beach for the six hundred dollars.

The draft was subsequently presented, but pay-

ment was refused because Beach has ascertained in

the meantime that the government price of the land

was three dollars and seventy-five cents and not one

dollar and twenty-five cents, the rate at which he had

accepted payment for the land. On January 30,

1902, after notice of the requirement of the addi-

tional payment of four hundred and six dollars, made

by office letter "C" of November 7, 1901, Hately

executed a relinquishment of his entry. Sanders

presented the relinquishment on the following day,

and applied to enter the land, but you took no action

on the relinquishment and rejected Sander's applica-

tion, as has been above stated. Sanders moved on the

land on April 18, 1902, and has resided there ever

since.
'

' On Christmas, '

' 1902, Hately went to Lewas-

ton where Beach resides, and spoke with Beach about

the land. Beach told him that Bailey had paid him

back the two hundred dollars he had loaned him, and

that he had nothing more to do with the land.

After Hately and Sanders had introduced their

testimony the attorneys for Beach moved that they be

allowed to put Beach on the witness-stand to prove

that he did not pay the sight draft for six hundred

dollars that was given to Hately, because he was ad-

vised by his attorney Douglas W. Bailey not to pay

it until the payment of the additional sum demanded
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by tlie government was " satisfactoril}^ adjusted."

You denied tlie motion.

It was not necessary for the contestant's attorney

to move to be allowed to prove the contestant's reason

for not paying the sight draft on him. The contest-

ant could have taken the witness-stand on rebuttal

and you would have been obliged to record his testi-

mony or stop it as obviously irrelevant under Rule 41

of Practice. It appears from the record that Beach

is a merchant in Lewiston, that his store is near the

land office, and that he was "within call" but that he

was not personally present at the trial.

You erred in denying the motion of the attorneys

for Beach, but your error does not render it necessary

to remand the case for a further hearing. It is not

unreasonable to suppose and for the purpose of this

decision, it will be assumed as proved, that Beach

failed to pay the sight draft for the reason stated b}'

his attorneys.

Beach learned soon after the issuance of the final

certificate that the Government price of the land was

three dollars and seventy-five cents per acre, but ho

filed no notice of his claim in your office, and he did

not bring his claim to the notice of the land depart-

ment in any manner until after the filing of Hately 's

relinquishment. The said relinquishment should

have been accepted, but that was not done and now

Beach claims the right, as transferee to pay the sum

required. He has never paid Hately any considera-

tion and has never assumed control of the land ; and

his conduct has resulted in the execution of Hatelv's
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relinquislmuMit and in Sander's settlement on the

land. On these facts he cannot be allowed to make

the rcqnired payment of four hundred and six dollars

as a bona fide transferee.

In the event of this decision becoming final, the

homestead entity and commuted cash entry of Halet}"

will be cancelled on hit^ relinquishment, and Sanders

will be allowed to enter the land.

This decision renders it mmecessary to remand the

case for more explicit testimony as to the nature of

and the signatures to the agreement written by Bailey

prior to the commutation proof.

Duly advise the parties in interest of this decision,

and Beach of his right to appeal.

Very respectfully,

J. H. FEANKLE,
Asst. Commissioner.

P.E.W.

32-791

DEPARTMENT OF THE- INTERIOR.

Washington, December 9, 1904.

F. L. C.

R. C. BEACH,
V.

WILLIAM W. HATELY and ARTHUR SANDERS
The Commissioner of the General Land Office.

Sir: May 1, 1899, William W. Hately made home-

stead entry, No. 6856, for the N. Vo SW. i/t and SW.

14 NW. 14 Sec. 10 and the SE. i^ NE. 1/4 Sec. 9, T.

34 N., R. 3 E., Lewiston, Idaho, and on March 9, 1901,

he submitted commutation proof thereon before the
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United States Commissioner. March 29, 1901, on the

pajrment of one dollar and twenty-five cents per acre,

cash certificate. No. 3341, was issued therefor.

By your office letter of November 7, 1901, Hately

was required to make an additional payment of $406.

As the said land is in the ceded Nez Perce Indian

Reservation, and was also required to furnish an

affidavit showing that he had not alienated the land

prior to the date of said cash certificate.

Upon due notice of said requirements he, January

30, 1902, executed a relinquislunent of the land, to-

gether with his affidavit istating that he could not

pa}'^ the required additional sum and therefor in-

tended to relinquish the land. Said affidavit and re-

linquishment were presented to the local land office

on January 31, 1902, by Arthur Sanders, who at the

time applied to make homestead entry for the land.

Sanders' application was rejected by the local officers

on the ground that there was then pending your re-

port to their office, dated January 24, 1902, of Hate-

ly 's nonaction up to that date in respect to said

additional payment and for the same reason they

took no action on Hately 's relinquislunent. Sanders

at once appealed.

June 4, 1902, there was filed in your office the affi-

davit of D, W. Bailey, an attorney stating that he,

as agent for one R. C. Beach, had purchased said land

from Hately, taking his general warranty deed there-

for; that Hately was paid $200 in cash and given a

sight draft for $600; that said draft was not honored

when presented because it had been ascertained that

Hately 's cash entry would not be approved; that
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Hately has been advised that said draft will be paid

whenever the land department approved the issuance

of a patent to said Hately or to said Beaeh for said

land, and that said sum will be placed in escrow to

assure Hately of full papnent of purchase price upon

patent being issued and title perfected; that said

Beach is in good faith trying to secure the approval

of such homestead entry as the bona fide owner of

said land and is ready to pay the required sum of

$406 whenever he has reason to believe that patent to

the land will be issued.

A counter showing was filed by counsel for Hately

and Sanders, to the effect that Hately relinquished

in good faith because he could not make the addi-

tional payment of $406 required; that said D, W.

Bailey had by fraudulent means induced him to exe-

cute the deed for the land and that he had not re-

ceived anything therefor except the sight draft of

$600, which was not paid when presented.

On these representations a hearing was ordered by

your office letter of November 28, 1902, "in order

that all the facts in the case might be brought out."

Upon such hearing the local officers recommended

that said cash certificate No. 3341 be cancelled; that

said homestead entry No. 6856 be cancelled in accor-

dance with the entr}Tiian's relinquishment and that

Sanders' homestead application be allowed.

February 24, 1904, your office said:

"The homestead entry and the commuted cash

entry of Hately will be cancelled on his relinquish-

ment, and Sanders will be allowed to enter the land."
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An appeal to the Department has been filed on be-

half of Beach and counsel for Hately and Sanders

has filed a motion to strike from the files the notice

of appeal and citation of errors. Inasmuch as the

grounds assigned for said motion all go to the merits

of the case, the appeal will be considered.

In the report to ,your office of their decision there-

in, the local officers state

:

" * * * the entrjrmjan made commutation proof

March 9, 1901, before * * * U. S. Commissioner

at Grangeville, Idaho.

Some two or three days thereafter, D. W, Bailey,

Esq., the part.y mentioned in this case, called at this

office, delivered the commutation proof of the entry-

man and made the statement that he would soon re-

turn with fees.

* * * On March 29, 1901, Mr. Bailey paid the

amount this office required and on that date cash

certificate No. 3341 was issued and delivered to him
* * * By authority of Letter 'C of November 7,

1901, this office officially notified the entryman of the

contents of said letter * * * we also understood

that R. C. Beach, Esq., had some interest in the land

and we called his attention to the requirements of the

above-mentioned letter. Mr. Beach stated that the

only interest he had in the land was that he had

loaned Mr. Bailey $200 to pay for the commutation

proof, and now it was a question whether he had

better lose the $200 he had already paid or fui-ther

advance the required $406. By authority of Letter

'C of November 28, 1902, this office ordered a hearing

to be had January 20, 1903. William * * * R. C.
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Beach did not appear in person. D. W. Bailey of-

fered in evidence exhibits "A," "B" and "C," which

were rejected by this office for the reason that the

attonie}' refused to be sworn; at this time Bailey

said he had nothing further to offer and left the of-

fice."

The said Exhibit "A" was a warranty deed, ex-

ecuted on April, 1901, by Hately and wife, in which

R. C. Beach, is named as grantee and the considera-

tion stated as eight hundred dollars. It is officially

endorsed as having been filed for record on June 21,

1902, at the request of D. W. Bailey. Exhibit ''B"

is in purport a tender of payment of four hundred

and six dollars to the local officer as the additional

payment required on the land. It bears date Octo-

ber 31, 1902, and is signed: "R. C. Beach, by D. W.
Bailey, Atty." Exhibit "C" is, in purport, a let-

ter to Hately dated January 20, 1903, and signed R.

C. Beach, by D. W. Bailey, Atty.," stating: "I here-

by tender you six hundred dollars ($600) and here-

by make the offer to pay you said sum upon your

furnishing a good and sufficient title in pursuance

of your deed of conveyance of April 2, 1901, to R.

C. Beach * * * upon our giving assurance that

3^ou will make the title to said lands in said Beach

perfect under said deed, said sum of six hundred

dollars ($600.00) will be paid to you."

No testimony whatever was offered by way of

foundation for the introduction, or to show" the com-

petency, materiality or relevancy of any of said ex-

hibits, and upon specific objections each was in turn

excluded, the record further stating:
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"R. C Beach, transferee, b.y his attorney D. W.
Bailey herewith closed his case."

Testimony on behalf of Sanders was then adduced.

W. P. Hately testified that "On Christmas" (1902),

in company with his brother, the original entryman

herein, he went to the home of R. C. Beach, in Lewis-

ton, Idaho, and that the said Wm. W. Hately, his

brother, "asked him why they was using his name up

at Washington to try to get a deed for the land, and

Mr. Beach said that he didn't know anything about

it as Mr. Bailey had paid him back his $200 and he

had no more to do wdth it."

The witness further testified that on the next day

said Beach, in front of his place of business in Lewis-

ton, Idaho, again stated to them that Bailey had re-

funded to him the said sum of $200 and that he had

no more interest in the land in controversy.

Arthur Sanders testified that the relinquishment

of Hately was a voluntary act on his part; that af-

ter tending said relinquishment and his own appli-

cation to make homestead entry for this land at the

local office on January 30, 1902, he, on April 18, 1902,

established his residence on the land, and has, with

his family ever since resided thereon and cultivated

and improved the same, and that he has no other

home and is seeking to hold this land for "farming

purposes and a home."

William W. Hately testified that in January, 1901,

said D. W. Bailey came to his home on this land and

said that he "had some folks that wanted a piece

of land in the timber," and that witness replied that

"it would take $600 besides the expense"; that
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Bailey threw up "some kind of an agreement" which

he read and explained to witness, and subsequently

had the witness appear before some officer and sub-

mit final proof; that Bailey later had witness and

wife execute the said deed Exhibit "A," for which

the witness had never received any consideration

whatever other than the said sight draft for $600;

that witness went to Moscow to collect the amount

of said draft and "they" would not cash it there,

but sent it to Lewiston, where it lay for a week or

so and was sent back unpaid; that "on Christmas,"

1902, with the witness W. P. Hately, he went to Lew-

iston and called on said Beach. The witness added:

"I asked him what about this business, how it was

that the}' were trying to pay out in my name up at

Washington. He said that he was out of it and had

no more to do with it, that Bailey had paid him back

all his money."

At the conclusion of this evidence, the case was

closed. It further appears that on the afternoon of

the same day another attorney appeared and re-

quested leave to introduce rebuttal testimony, and

show that Beach did not pay said draft for $600 be-

cause he was advised by his attorney D. W. Bailey

"Not to pay said draft until the matter of the pay-

ment to the Government of the additional $400 was

satisfactorily adjusted," whereupon the register en-

tered the following as the ruling of the local officers

:

"Pursuant to notice this case was called this morn-

ing at ten o'clock, D. W. Bailey at that time appear-

ing for and on behalf of R. C. Beach, the transferee.
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As soon as he had attempted to introduce his evi-

dence, exhibits 'A,' 'B,' 'C,' he left the room and

stated that his case was closed. Mr. Beach, the

transferee, in a merchant whose place of business is

just across the street and who has absolutely neg-

lected or refused so far to come to this office and

testify in the case. This afternoon J. A. Guyer,

Esq., appeared with authority from R. C. Beach to

represent him in this ease. Now after the case has

been closed by both parties, the attorney for Mr.

Beach asks to introduce evidence in rebuttal, which

we do not think comes within the rule of practice

and therefore the motion is denied and the case

closed."

Upon this point it was properly held b.y your of-

fice, that "for the purpose of this decision it will be

assumed as proven, that Beach failed to pay the sight

draft for the reason stated by his attorneys."

It is observed that throughout all the transactions

in this case there is no personal appearance or ac-

tion of Beach, excepting only that, when the local

officers called his attention to the additional pay-

ment required by your said office letter of November

7, 1901, he stated that the only interest he had in

this land was that he had loaned Mr. Bailey $200 to

pay for the commutation proof.

Exhibit ''J."

Two witnesses testified that Beach, on Christmas

Day, 1901, told them that Mr. Bailey had paid him
back his $200, that he had nothing to do with the

land and did not know anything about the matter;

and that he repeated these statements to them on
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the following day. All these statements were made
more than a month before Hately filed his relinquish-

ment, and more than six months after the said deed

was executed, and after Beach had been formally

called upon by the local office to protect whatever in-

terest he had in this land. Moreover, the said deed

to Beach was not recorded until June 21, 1902, more

than a .year after it was given, and more than four

months after Hately filed his relinquishment, and it

was then recorded "at request of Mr. Bailey."

Beach has never paid Hately any consideration,

has never assumed control of the land and has ex-

pressly disclaimed any interest therein, both to the

local officers and to the original entryman who ex-

ecuted the alleged conveyance to him.

On the other hand, it appears from the evidence

(1) that in January, 1901, two months before the

commutation proof was offered Bailey induced

Hately to enter into a verbal agreement of which a

memorandum was written and explained to bun by

Bailey, to make commutation proof in the interest

of some other person, and make the cash payment

with money furnished by Bailey and thereupon to

execute a deed to said land as directed by Bailey and

receive $600 as the consideration therefor; (2) that

in pursuance of this agreement Bailey had Hately

submit his proof on March 9, 1901, which Bailey ob-

tained from the officer taking the same, and a few

days later delivered to the local officers; that after

an interval of two weeks, Bailey obtained the money

from Beach and on March 29, 1901, made the cash

payment then required; (3) that on April 2, 1901,
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Bailey had Hately execute a deed to the said land

according to their said agreement, naming Beach as

the grantee therein, presumably to secure the lat-

ter for $200 advanced; (4) that in payment of the

consideration agreed upon in January, Bailey gave

Hately said sight draft on Beach; (5) that Bailey

for one year and nearly three months held and then

filed for record the said deed, Exhibit "A," and four

months later made said tender to the local officers,

Exhibit "B," and three months thereafter made said

tender to Hately, Exhibit "0."

That in the opinion of the Department the evidence

(compels the conclusion that Beach is and was not

the real party in interest and that the sale of this

land by Hately was agreed upon in advance of final

proof thereon and that it was commuted according

to that agreement, Hately delivering the deed and

accepting, and presenting for payment, the said

sight draft. The entering into such forbidden

agreement ended the right of the entryman to make

proof and payment and rendered him incompetent

to further proceed with his entry. He could not

thereafter submit a proof upon which he could con-

vey a valid title and could not take oath of non-

alienation required with said additional payments.

It ended the contract between Hately and the United

States, intimated by his filing and entry, and upon

which alone it could be maintained, the land was

from that time forward open to settlement and en-

try by the first legal applicant, although it yet re-

mained to cancel his entry of record whenever the
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fact of such illeo;al contract should become known

and established.

It followed that Beach took nothing by said deed,

Hately has forfeited his claim, and that Sanders has

the right to make entry for the land.

It was error, however, for your office to hold

Hately 's entry for cancellation upon his relinquish-

ment. The Department has held that where un-

questioned and valid proof has been made, no sub-

sequent deed, mortgage or other conveyance of the

land may be defeated by means of a relinquislunent

and cancellation of the entry thereon.

Hately 's entry will be cancelled for the reasons

above stated and not upon the ground stated in your

said decision.

It appearing that Beach has no standing as a bona

fide transferee having the right to meet the addi-

tional payment required, and that Sanders has in

good faith established and maintained his residence

upon the land, cultivating and improving the same,

ever since he filed his homestead application, the lat-

ter will be permitted to complete his entry there-

for.

As modified, the decision of .your office is hereby

affirmed.

The papers are herewith returned.

Very respectfully,

E. A. HITCHCOCK,
Secretary.
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Exhibit "K."

32-972 C.J.G.

DEPARTMENT OF THE INTERIOR.
WASHINGTON, D. C.

March 18, 1905.

L. C.

R. C. BEACH
vs.

WILLIAM W. HATELY and ARTHUR SAN-

DERS.

The Commissioner of the General Land Office

:

Sir: A motion for review and rehearing has been

filed by plaintiff in the case of R. C. Beach vs. Will-

iam W. Hately and Arthur Sanders, involving the

N. 1/2 SW. 14 and SW. 1/4 NW. 14 of Sec. 10, SE. 14

NE. 14, Sec. 9, T. 34, N., R. 3 E., Lewiston, Idaho,

in which case the department rendered decision De-

cember 9, 1904 (not reported), affirming with modi-

fication, the action of your office in holding for can-

cellation Hately 's commuted homestead entry, and

allowing Sanders to make homestead entry for the

said land.

The record has been re-examined in the light of

the matters set forth in the motion for review with

the result that no good reason is found for disturb-

ing the action heretofore taken on said record. As
to the request for rehearing the same is embodied in

the motion for review, when a separate motion should

have been filed. It is difficult to gather upon what
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the request is based, but it apparently has refer-

ence to some error at the hearing by which alleged

material evidence failed to get into the record. It

is believed that in accordance with the facts ap-

pearing in this case, substantial justice has been

done by the action taken in the decision complained

of, and as no sufficient showing is made to warrant

a rehearing, the motions under conclusion arq, here-

by denied.

The papers are herewith returned.

Very respectfully,

E. A. HITCHCOCK,
Secretary.

EMW.

Exhibit "L."

In the United States Land Office.

AFFIDAVIT FOR REINSTATEMENT BY
WILLIAM W. HATELY, ENTRYMAN.

WILLIAM W. HATELY,
Entryman,

R. C. BEACH,
Transferee,

ARTHUR SANDERS,
Rejected Applicant.

State of Idaho,

County of Latah,—ss.

I, William W. Hately, after being first duly sworn,

depose and say that I am the entryman who made

Homestead entry No. 6856 for the SE. 14 of the NE.

14 of Section 9 and the SE. 1/4 of the NW. 14 and the

N. 1/2 of the SW. 14 of Section 10, Township 34
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North, Range 3, E. B. M. Idaho County, State of

Idaho, and thereafter made cash entry thereof. No.

3341 at the Lewiston, Idaho, Land Office.

That on April 2, 1901, for and in consideration of

the smn of Eight Hundred Dollars ($800.00) as

therein expressed, I have made and executed to R. C.

Beach, Transferee herein, a deed of conveyance to

said land, a copy of which said deed is hereto at-

tached, and that on the 3d day of April, 1901, before

James M. Shaw, a Justice of the Peace in Nez Perce

County, State of Idaho, at Kamiah, Idaho, said deed

was by myself and my wife duly acknowledged and

certified as appears from said deed.

That at the date of the execution of said deed, D.

W. Bailey, who was acting for R. C. Beach, as attor-

ney, gave me a sight draft on said Beach for Six

Hundred Dollars ($600.00), the balance due me as

purchase price for said land, said Beach being at that

time a merchant carrying on a large drj^-goods store

in Lewiston, Idaho, about 70 miles distant.

That some weeks after said Bailey gave me said

sight draft on Beach, I sent the same to Lewiston

through the bank, and as I am informed the same

was presented to Beach and pa;\anent thereof was de-

clined, and said Beach advised me that he had held

up the payment of said draft on account of an order

of the Commissioner of the General Land Office

requiring an additional payment.

That as I am also informed, prior to the presenta-

tion of said draft the Commissioner of the General

Land Office made an order suspending said entry and



vs. Arthur Sanders. 75

requiring that $3.75 per acre be paid for commutation

of said entry, instead of $1 25 per acre, and that said

Beach had received that information before the

draft was presented and did not pay the draft on that

account, as I am iufoniied and believe.

I was informed of the suspension of the entry as

aforesaid by Mr. Bailey through a letter, and was

also advised that he w^ould attend to the matter of

appealing from the order of the Commissioner sus-

pending said entry and would endeavor to have said

order modified or rescinded, and that thereafter, I

wrote Mr. Bailey several letters concerning the mat-

ter, letters which are hereto attached and which I

identify as the letters sent by me to him.

That thereafter I was told and made to believe that

the said Beach was endeavoring to cheat me and

evade the payment of the draft aforesaid, and I w^as

advised that the better way for me to do would be for

me to relinquish the land back to the Government as

thereby prevent said Beach from securing the benefit

of it, and that acting upon said advise, I did make

an offer to relinquish the same through the local land

office instead of going to see Mr. Beach about the

matter.

That I know now that I made a mistake and acted

upon bad advise and that I should have gone to Mr.

Beach and adjusted the matter with him.

That said Beach is a responsible man, and that, as

I am informed, I could have at any time recovered

the amount of the draft from him, and that he was de-

laying the pa\Tuent of the draft for the sole purpose

of awaiting the adjustment of the title to the land.
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That at the date of my proof upon said land, the

rules of the local Land Office as they were then

understood required a payment only of $1.25 per

acre.

That after I had made my proof and made the

conveyance hereinbefore mentioned, the Local Land
Office was advised by the Commissioner of the Gen-

eral Land Office that the rules required the payment

of $3.75 per acre upon conmiuted proofs, on the Nez

Perce Indian Reservation Lands. Hence arose this

order suspending the entry.

That I made no conveyance of said land until after

my proof had been made, to wit, on April 2d, as ap-

pears from the deed filed herein, and have made no

conveyance or alienation of said premises except said

deed and said relinquishment.

That I am assured and satisfied that upon the per-

fection of title to the premises in pursuance of my
commutation proof herein, I will receive all money

due me on account of said draft, and that it is my
earnest desire and wish to have said proof go to pat-

ent notwithstanding any relinquishment or contest

or order or adjudication involved herein.

That I received no consideration from any one for

the relinquishment I made of the premises to the

Government of the United States, nor for the im-

provements thereon.

WILLIAM W. HATELY.

Subscribed and sworn to before me this da.v

of , A. D., 1903.
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COPIES.

Moscow, Idaho, May 18th, 1901.

D. W. Bailev,

Dear Sir: I would like very iiuich to know why that

money has not been paid. 1 need the money very

bad and would like to have it as quick as possible.

So I wouhl like for you to see that it is paid.

Yours res]Deetfully,

W. W. HATELY.

Moscow, Idaho, June 7th, 1901.

D. W. Bailey,

Dear Sir : Your letter received a few days ago.

When you hear from the case let me know at once.

If the proof is not accepted, I think it best that I

move back on the place. If it is not accepted you

will get your money back that you have alreadv paid

out. I need the money or the place one for I have

got no money or home either. Let me know about it

as soon as possible.

Yours truly,

W. W. HATELY,

Moscow, Idaho.

Pullman, Wash., July 6th, 1901.

Douglas W. Bailey,

Dear Sir : I thought it was about time that I would

hear from vou and as I have not heard anything

thought I would write and see if you have heard any

more about it. So if I am not going to get my mone}^

out of it I can move back on the place before the six
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months is up. So please write at once as I am anx-

ious to bear from you.

Yours respectfully,

W. W. HATELY.
Address : W. W. Hatel.y, Pullman, Wash.

Pullman, Wash., Dec. 19th, 1901.

Mr. D. W. Bailey,

Dear Sir : I Just received a letter from the General

Land Office, Washington, D. C, in reference to my
proof ; The Commissioner of the General Land Office

required me to make additional payment of $406,00

and also a non-alienation affidavit is required. Let

me know at once what you will do about it if anything,

as I will have to know immediately.

Yours truly,

W. W. HATELY,
Pullman, Wash.

P. S.—We have not got but a few days to do any-

thing in for the letter was dated the 14th day of No-

vember and only allowed sixty days, so the time is

almost up.

To the Honorable Commissioner of the General Land

Office:

I hereby recall the relinquishment made by me to

the SE. 14 of the NE. 3/4, Section 9, and SW. 14 of

the NW. 14 of the N. Vo of the SW. 14, Section 10,

Township 34 North, Range 3, E. B. M., Idaho

County, State of Idaho, on the day of
,

190—, and ask that the same be cancelled and held for

naught for the reasons set forth in the affidavit which

is submitted herewith and in support hereof.



Vf!. Arthur Sanders. 79

In witness whereof, I have hereunto set my hand

and seal this day of May, A. D. 1903.

[SEAL]

State of Idaho,

County of Latah,—ss.

This is to eertifv that on tliis day of May, 1902,

personally appeared before me William W. Hately,

the person who executed the foregoing instrument

and acknowledged to me that he executed the same

for the uses and puri)oses therein set forth.

Exhibit "M."

18266 29943

24462 72613

25092 73758

1902" 25094 88158
UQ„

DEPARTMENT OF THE INTERIOR.
A. F. R. GENERAL LAND OFFICE.

Washington, D. C,

November 28, 1902.

HEARING ORDERED.
WILLIAM W. HATELY,

Entryman,

R. C. BEACH,
Transferee,

ARTHUR SANDERS,
Rejected Applicant.

Register and Receiver, Lewiston, Idaho,

Gentlemen: By letter "G" of March 28, 1902, you

are advised as follows

:
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In the case of H. E. No. 6856, made by William W.
Hately, May 1, 1899, upon which commutation cash

certificate No. 3341 issued March 28, 1901, on the N.

14, SW. 1/4, SW. 1/4, NW. 1/4, Sec. 10, SE. 1/4, NE. 14,

Sec. 9, T. 34 N., 3 E. B. M., the claimant was required

by letter "C" of November 7, 1901, to make addi-

tional payment of $406.00 as the land is in the ceded

Nez Perce Indian Reservation, and he was also re-

quired to furnish an affidavit showing that he had not

alienated the land at date of cash certificate (March

29, 1901).

January 24, 1902, you reported no action taken by

Hatelv and transmitted as evidence of service of

notice the registry return card signed by him, which

shows that vou sent the notice November 14, 1901.

February 1, 1902, you transmitted the appeal of

Arthur Sanders from your action of January 31,

1902, rejecting his homestead application filed on

same day, enter the land covered by Hately 's entry.

The application of Sanders is accompanied by an

affidavit of Hately, dated January 30th, 1902, in

which he stated that he "does not intend to pay the

$406.00 called for, but intends to relinquish said

entry as he is not able to pay the balance due under

the same," and on the same date, he executed a relin-

quishment of his entry, which also accompanies the

papers in the case. You rejected the application of

Sanders because the case of Hatelv was still pending

in this office.

On Februarv 10, 1902, W. A. Ballinger and also

Horace F. Clark, of this City, filed appearance on

behalf of Hately, and said Clark's appearance was
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accoiiipaiiied by an appeal, signed by him and said

Ballinger, from the action of this office dated Novem-

ber 7, 1901, requiring Hately to make the said addi-

tional payment of $406.00.

The appeal on behalf of Hately was not filed at the

time. Signed as attorneys for Hately, asked that no

action be taken until they could furnish proof that

Hately had no authority to relinquish Jiis entry, as he

conveyed the land after the final entry and received

full pa\anent therefor and that he refuses to furnish

evidence of non-alienation. They also state that they

are "Acting on behalf of the real parties in interest"

and are endeavoring to furnish satisfactory evidence

that Hately has no present interest in the case, and

show, by secondary evidence, that he did not alienate

the land until after final entry and that he will urge

the present owner of the land to deposit the required

sum.

In view of the foregoing, further action in the case

will be suspended for sixty days from notice, pending

action bv said attorneys.

If the required payment and evidence is tendered,

you will accept the same and report to this office at

once, in which event, the appeal should be withdrawn.

April 26, 1902, you transmitted a motion made by

Sanders, the present applicant for the land, to cancel

the appearance of said Ballinger and Clark, as at-

torneys for Hately, and in support of said motion an

affidavit of Hately is filed in which he alleges that he

never authorized said attorneys to appear for him,

and he has no case before the department; that he

became acquainted with one, D. W. Bailey in Janu-
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ary, 1901 (which is before Hately submitted proof of

his entry), and that said Bailey on divers occasions

resorted to various means to obtain title to the land

without paying any consideration of thing of value

;

that he (Bailey) resorted to fraud in order to obtain

conveyance and transfer of said land from him
(Hately) ; that on or about March 30, 1901, which is

the day after cash certificate and receipt had been

issued), Bailey gave him (Hately) his personal

check for $600.00, which was upon one R. C. Beach,

care Lewiston National Bank and accompanied the

papers in the case; that said check Avas not paid be-

cause there was no funds in said bank to meet the

same; that said Bailey represented the check was

good when he knew that it was worthless in order to

fraudulently obtain conveyance to the land; that he

received no consideration for the land from said

Bailey, or from any other person or party represent-

ing him ; that Bailey, has no interest in the land and

never had any directly or indirectly ; that he (Hately)

executed his relinquishment of the land in good faith

and voluntarily and for the reason that he did not

want the land and could not make any further pay-

ments.

Hately 's affidavit is partly corroborated by the affi-

davit of Sanders, the present applicant for the land,

who wants his application allowed.

May 26. 1902, said Ballinger and Clark filed in this

office their appearance for R. C. Beach, who, they

allege, claims the land by warranty deed from Hately

and his wife, and in explanation of their action, state

that as the telegram received by them from said
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Bailey, attorney for Beach, requesting them to pre-

vent cancellation of the entry did not mention the

hitter's name, they naturally assumed that they were

to appear f(n- the entryman, and, therefore, did so,

and that they were not cognizant with the contrary

until they received a letter from said Bailey, dated

May 8, 1902. when they were made acquainted with all

the facts in the case.

June 4, 1902, said Ballinger and Clark filed in this

office, an affidavit bv said Bailey, in wdiich he alleges

that he is the agent and attorney for said Beach ; that

as such agent he purchased said land from Hately

and took from him his general warranty deed there-

for, a purported copy of which uncertified, accom-

panies the affidavit ; that Hately was paid $200.00 in

cash and a sight draft for $600.00 ; that said draft was

not honored because he (Bailey) and said Beach were

advised that the entry would not be approved ; that

Hately is bound under the warranty deed to make the

title good, and that the draft will be paid whenever

the patent issues ; that Hately is doing all he can to

prevent the issuance of patent and that he (Bailey)

is informed that Hately sold his relinquisliment to

said Sanders for $100.00, thus robbing Beach of his

rights, and that Beach is ready to pay the amount due

($406.00) to the government, and also to Hately the

$600 whenever he is assured that patent will issue,

and that he is willing to deposit $600.00 in escrow to

insure Hatelv.

Under date of October 31, 1902, said Ballinger and

Clark reported that the Entryman tendered the nee-
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essary amount to be paid and that the receiver re-

fused to accept it.

In order that all the facts in the case might be

brought out, .you are directed to order a hearing and

to allow Sanders to be heard, as well as Hately and

Beach.

Papers in the case are herewith returned for use

by you.

Serve notice and make report under circular of

March 1, 1900, (22 L. D. 649.)

Very respectfully,

W. A. RICHARDS,
Assistant Commissioner.

Exhibit ''N."

NOTICE OF PUBLICATION.
DEPARTMENT OF THE INTERIOR.

LAND OFFICE AT LEWISTON, IDAHO.
Jan. 24th, 1901.

Notice is hereby given that the following named

settler has filed notice of his intention to make final

proof in suppoj't of his claim and that said proof will

be made before James DeHaven, U. S. Commissioner

at Grangeville, Ida., on March 9th, 1901, viz.

:

WILLIAM W. HATELY, of Woodlawn, Idaho,

For the N. !/>, SW. 1/4, SW. 14, NW. 14, Sec. 10

and SE. 14 and NE. 14, Sec. 9, Tp. 34 N., r. 3 E. B. M.

He names the following witnesses to prove his con-

tinuous residence upon and cultivation of said land,

viz.

:

Henry Urquhart, James R. Mason, John W.
Mason, George Finney, all of Woodlawn, Idaho.

, J. B. WEST, Register."
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[Endorsed] : No. 389. In the Circuit Court of the

United States, for the District of Idaho, Northern

Division. Douglas W. Bailey vs. Plaintiff, vs. Ar-

thur Sanders, Defendant. Bill at Complaint. Filed

this 26th day of January, 1907. A. L. Richardson,

Clerk. By M. W. Griffith, Deputy. Douglas W.
Bailev, Attornev for Plaintiff.

In the Circuit Court of the United States for the

Northern Division of the District of Idnlio.

No. 389—IN EQUITY.

DOUGLAS W. BAILEY,
Complainant,

vs.

ARTHUR SANDERS,
Defendant.

Subpoena Ad Respondendum.

The President of the United States of America, to

Arthur Sanders, Greeting

:

You are hereby commanded that you be and appear

in said Circuit Court of the United States, at the

courtroom thereof, in Moscow, in said District, on the

first Monday of April next, which will be the first

day of April, A. D. 1907, to answer the exigency of a

Bill of Complaint exliibited and filed against 3^ou in

our said Court, wherein Douglas W. Bailey is com-

plainant and you are defendant, and further to do

and receive what our said Circuit Court shall con-

sider in this behalf and this vou are in no wise to omit

under the pains and penalties of what may befall

thereon.
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And this is to command you the marshal of said

District, or your deputy, to make due service of this

our writ of subpoena and to have then and there the

same.

Hereof fail not.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, and the seal of our said Circuit Court

affixed at Boise, in said District, this 1st day of

March, in the year of our Lord One Thousand Nine

Hundred and Seven, and of the Independence of the

United States the One Hundred and thirty-second.

[Seal] A. L. RICHARDSON,
Clerk.

By
,

Deputy Clerk,

Memorandum Pursuant to Equity Rule No. 12 of the

Supreme Court of the United States

:

The defendant is to enter his appearance in the

above-entitled suit in the office of the Clerk of said

Court on or before the day at which the above Writ is

returnable; otherwise the Complainant's Bill therein

may be taken pro confesso.

I hereby certify that I. received the within Sub-

poena Ad Respondendum at Lewiston, Idaho, on the

12th day of March, 1907, and that I served the same

upon Mrs. Arthur Sanders, Wife of Arthur Sanders,

the defendant named therein 1/2 M. N. E. of Wood-

land P. O., Idaho Co., Idaho, on the 19th dav of

March, 1907, by handing to and leaving with Mrs.

Arthur Sanders, wife of Arthur Sanders, the defend-
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ant named therein personally, a certified copy of the

Siib])oona Ad Respondendum.

Dated at Lewiston, Idaho, this 20th day of March,

1907.

R. ROUNDS,
U. S. Marshal,

By Lonis D. Schattner,

Deputy.

[Endorsed] : No. 389. In the Circuit Court of the

United States, for the Northern Division of the Dis-

trict of Idaho. In Equity. Douglas W. Bailey vs.

Arthur Sanders. Subpoena Ad Respondendum,

Returned and filed March 27, 1907. A. L. Richard-

son, Clerk. By , Deputy Clerk.

In the Circuit Court of the United States, for the Dis-

trict of Idaho.

DOUGLAS W. BAILEY,
Plaintiff,

vs.

ARTHUR SANDERS,
Defendant.

Appearance of Defendant.

To the Clerk of said Court

:

Please enter our appearance as attorneys for the

defendant in the above-entitled cause.

Dated this 6th day of May, A. D. 1907.

FORNEY & MOORE,
Attorneys for Defendant.

[Endorsed] : No. 389. In the Circuit Court of the

United States, for the District of Idaho. Douglas
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W. Bailey, Plaintiff, vs. Arthur Sanders, Defendant.

Appearance of Defendant. Filed May 6, 1907. A.

L. Richardson, Clerk U. S. Circuit Court. By M.

W. Griffith, Deputy. Forney & Moore, Attorneys for

Defendant. P. O. Moscow, Idaho.

In the Circuit Court of the United States, for the Dis-

trict of Idaho.

DOUGLAS W. BAILEY,
Plaintiff,

vs.

ARTHUR SANDERS,
Defendant.

Demurrer [Filed June 8, 1907].

To the Honorable Judge of the Circuit Court for

the District of Idaho, Northern Division.

Demurrer of the above-named defendant to the

bill of complaint to the above-named plaintiff.

This defendant, by protestation, not confessing or

acknowledging all or any of the matters or things

in the said bill of complaint contained to be true in

such manner and form as the same therein set forth

and alleged, demurs to the said bill; and for cause of

demurrer shows:

First: That it appears by the plaintiff's own show-

ing by the said bill that he is not entitled to the re-

lief prayed for by said bill against this defendant.

Second: That it appears from said bill of com-

plaint of plaintiff that this Court has no jurisdic-

tion to hear or determine this action.

Third: That said bill of complaint of the plaintiff

is wholly without equity.
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Fourth: That it appears by the plaintiff's own

showing by the said bill that the title to said land

in controversy is in the Government of the United

States and that the only interest or title the de-

fendant has to said tracts of land, is that of an en-

tryman under the homestead laws of the United

States, the said defendant having made homestead

application at the United States land office at Lew-

iston, Idaho, for said land and the said defendant

has not made linal proof therefor.

Fifth: That it further appears by the complain-

ant's own showing and by his bill of complaint here-

in that prior to the time the said William Hately

mentioned in said bill of complaint made his pur-

ported commutation proof under said homestead en-

try, he the said William W. Hately had made and

entered into an agreement with the complainant

Douglas W. Baile.y whereby the title to said lands

which he, the said William W. Hately was to acquire

from the United States to enure to the benefit of

him, the said Douglas W. Bailey.

Sixth: Because the said bill does not show on its

face anj' diverse citizenship between the parties

plaintiff and defendant.

Seventh: Because the bill does not show on its face

that the action is one arising under the Constitution

or laws of the United States.

Wherefore, this defendant commands the .judg-

ment of this Court whether he shall be compelled

to make any further answer to the said bill or to

any of the matters and things therein contained,
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and prays to be hence dismissed with his reason-

able costs in this belialf sustained,

FORNEY & MOORE,
Moscow, Idaho,

Solicitors and Counsel for the Above-named Defend-

ant.

I, Frank L. Moore, certify that the foregoing de-

murrer is in my opinion well founded in point of

law.

[Endorsed] : No. 389. In the Circuit Court of the

U. S. for the District of Idaho. Douglas W. Bailey,

Plaintilf, vs. Arthur Sanders, Defendant. De-

murrer. Filed this June 8, 1907. A. L. Richard-

son, Clerk of the Court.

In the Circuit Court of the United States, for the Dis-

trict of IclaJio.

DOUGLAS W. BAILEY,
Plaintife,

vs.

ARTHUR SANDERS,
Defendant.

Demurrer [Filed Nov. 9, 1907].

To the Honorable Judge of the Circuit Court for

the District of Idaho, Northern Division.

Demurrer of the above-named defendant to the

bill of complaint to the above-named plaintiff.

This defendant, by protestation, not confessing or

acknowledging all or any of the matters or things

in the said bill of complaint contained to be true in
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such manner and fonn as the same therein set forth

and alleged, demurs to the said bill; and for cause of

demurrer shows

:

First: That it appears by the plaintiff's own show-

ing by the said bill that he is not entitled to the re-

lief prayed for by said bill against this defendant.

Second: That it appears from said bill of com-

plaint of plaintiff that this Court has no jurisdiction

to hear or determine this action.

Third: That said bill of complaint of the plaintiff

is wholly without equity.

Fourth: That it appears by the plaintiff's own

showing by the said bill that the title to said land

in controversy is in the Government of the United

States, and that the only interest or title the de-

fendant has to said tracts of land, is that of an en-

tryman under the homestead laws of the United

States, the said defendant having made homestead

application at the United States Land Office at Lew-

iston, Idaho, for said land and the said defendant

has not made final proof therefor.

Fifth: That it further appears by the complain-

ant's own showing and by his bill of complaint here-

in that prior to the time the said William Hately

mentioned in said bill of complaint made his pur-

ported commutation proof under said homestead en-

try, he, the said William W. Hately, had made and

entered into an agreement with the complainant

Douglas W. Bailey, whereby the title to said lands

which he, the said William W. Hately, was to ac-

quire from the United States to enure to the bene-

fit of him, the said Douglas W. Bailey.
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Sixth: Because the said bill does not show on its

face any diverse citizenship between the parties

plaintitf and defendant.

Seventh: Because the bill does not show on its

face that the action is one arising under the Consti-

tution or laws of the United States.

Wherefore, this defendant commands the judg-

ment of this Court whether he shall be compelled to

make an,y further answer to the said bill or to any

of the matters and things therein contained, and

prays to be hence dismissed with his reasonable costs

in this behalf sustained.

J. H. FORNEY,
FRANK L. MOORE,

Moscow, Idaho,

Solicitors and Counsel for the Above-named Defend-

ant.

I, Frank L. Moore, certify that the foregoing de-

murrer is in my opinion well founded in point of

law.

FRANK L. MOORE,
Of Counsel for Defendant.

State of Idaho,

County of Idaho,—ss.

Arthur Sanders, being first dul}^ sworn, deposes

and says: I am the above-named defendant. The

foregoing demurrer is not interposed for delay.

ARTHUR SANDERS.

Subscribed and sworn to before me this 21st day

of June, A. D. 1907.

ISAAC C. GEORGE,
Justice of the Peace.
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[Endorsed] : No. 389. In the Circuit Court of the

U. S. for the District of Idaho. Douj^las W. Bailey,

Phiiutift", vs. Arthur Sanders, Defendant. De-

murrer. Filed this Nov. 9th, 1907. A. L. Richard-

son, Clerk. J. H. Forney and Frank L. Moore,

Counsel and Solicitors for Defendant.

Journal Entry [Relative to Decision, etc].

At a stated term of the Circuit Court of the United

States, held at Boise, Idaho, on Saturday the

fourth day of January, 1908. Present: Hon.

FRANK S. DIETRICH, Judge.

No. 389—Northern Division.

DOUGLAS W. BAILEY
vs.

ARTHUR SANDERS.
On this day was announced the decision of the

Court, upon the demurrer to the complaint herein,

heretofore argued and submitted, which decision is

in writing and on file, and is to the effect that said

demurrer be sustained, and that plaintiff be given

forty-five days from this date in which to take such

further proceedings as he may be advised are ap-

propriate.
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In the Circuit Court of the United States, for the Dis-

trict of Idaho, Northern Division.

IN EQUITY.

DOUGLAS W. BAILEY,
Plaintiff,

vs.

ARTHUR SANDERS,
Defendant.

Opinion on Demurrer.

DOUGLAS W. BAILEY, for Plaintiff,

FORNEY & MOORE, for Defendant.

DIETRICH, District Jud^e:

The question presented by the defendant's de-

murrer is, whether or not ]3laintiff's bill makes a

sufficient showing to entitle him to any relief. The

history of the transactions disclosed, either expressly

or inferentially, by the bill and the exhibits attached

thereto, compromise many incidents, but a brief

statement must suffice.

On May 1st, 1899, one William W. Hately entered

in the United States Land Office at Lewiston, Idaho,

under the homestead laws, one hundred and sixty

acres of land, situated in township 34 north, range

3 east of Boise Merir'i^an. Early in the year 1901,

he jsjave notice of his intention to make commuta-

tion proof, and pursuant to this notice he did, on

March 9th, 1901, submit his tinal proof before a

proper United States Commissioner, who in due time

forwarded the same to the local land office. , Pay-
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ment of the purchase price, however, was not made

until March 29th, 1901, upon which day there was

})aid into the land office, either by the entr.^Tnan or

for liini, !|^200.00, which was by the Register and

Receiver deemed to be the requisite amount, and

final receipt issued upon that day. Of date four

days later, that is, April 2d, 1901, Hately and his

wife executed to one R. C. Beach, a warranty deed

in the ordinary form, purporting to transfer to

Beach, absolutely, all of said land, the purchase price

named being $800.00, $200.00 of which, presumably

the amount turned into the land office, was paid in

cash, and the balance of $600.00 by a sight draft,

drawn by the plaintiff, Douglas W. Bailey, upon R.

C Beach. Tliere was a delay of some days in pre-

senting the draft, the reasons for which do not ap-

pear, and w^hen the same was presented, payment

was refused. Moreover, some time during the

month of April, 1907, the local land officers were ad-

vised by the Commissioner of the General Land Of-

fice that the price of the land was $3.75 per acre in-

stead of $1.25, and they were directed to require the

entryman to pay $400.00 in addition to the $200.00

already paid, and also to file a "non-alienation" affi-

davit.

It w^ould be difficult, if not impossible, from the

showing made by the bill, to state chronologically

just what occurred thereafter. A controversy arose

between the entryman and Beach over the dishon-

ored draft, and also over the matter of paying the

additional $400.00 into the land office. An appeal

was taken to the Secretary of the Interior, where
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the rilling of the Commissioner of the General Land

Office that the price per acre was $3.75 instead of

$1.25 was afarmed. On January 30th, 1902, Hately

executed a relinquishment of the entire entry, and

presumably placed the same in the hands of the de-

fendant, Arthur Sanders, for upon January 31st,

1902, Sanders filed the relinquishment and made ap-

plication to enter the land under the homestead laws.

Various appeals and proceedings appear to have fol-

lowed, for the Hately entry was not cancelled until

March, 1905, and Sanders' application was not form-

ally accepted until April 3d, 1905.

The record further shows that Sanders took pos-

session of the land in April, 1902, and has maintained

such possession down to the present time.

It does not appear that Hately ever did furnish

the non-alienation affidavit required by the General

Land Office. It is expressly alleged that on Octo-

ber 31st, 1903, he tendered the residue of the pur-

chase price of the land, but from other parts of the

record it is to be inferred that the tender was made

not by him personall.y, but upon his behalf by some

other person; upon January 20th, 1903, there was

filed in the local land office a written tender by

Beach.

By a letter of the Commissioner of the General

Land Office to the local officers, dated November

28th, 1902, after a somewhat detailed history of the

controversy, and after referring to various features

thereof, the Commissioner says:

"In order that all the facts in the case might

(may) be brought out, you are directed to order a
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hearing aud to allow Sanders to be heard, as well

as Hately and Beach."

The local officers were further directed to ^'ive due

notice of the heariuj^- to the three parties named.

Complying with the instructions contained in this

letter, the Register set January 20th, 1903, as the

date for the hearing, and apparently all parties w^ere

properly notified, for they appeared either in per-

son or by their counsel and ])articipated in the hear-

ing. The evidence there taken Avas sent to the Com-

missioner, together with a report signed by the Reg-

ister and Received.

On February 24th, 1904, a decision was rendered

in the General Land Office holding that the "entry

of Hately .will be cancelled on his relinquishment,

and Sanders will be allowed to enter the land." An
appeal was taken by Beach to the Honorable Sec-

retary of the Interior, the same being resisted by

counsel for Hately and Sanders. There the deci-

sion of the Commissioner of the General Land Of-

fice w^as affirmed, but upon different grounds, the

Secretary holding that Hately 's entry should not

be cancelled upon his relinquishment, but because of

an unlawful agreement which it was found he had

made with Beach or with Beach's agent, the plain-

tiff herein, prior to final proof, by which he was to

sell and transfer the land as soon as he made proof.

Beach filed a motion for review and rehearing, which

the Secretary denied. Hately 's entry was accord-

ingly cancelled, and Sanders' application accepted,

aud w^hen this suit was commenced Sanders was in

the possession of the land and upon the records of
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the land office, lie appeared as the homestead entry-

man thereof.

In the meantime, on June 10th, 1903, the plaintiff

acquired Beach's interest in the land, and on Jan-

uaiy 26th, 1907, he filed herein his bill, attaching

thereto, among others exhibits, a copy of the evi-

dence taken at the hearing in the land office Jan-

uary 20th, 1903, and the decisions of the Commis-

sioner of the General Land Office and the Secre-

tary of the Interior. The complainant prays that

he be quieted and confirmed in his right to said real

estate, and that it be decreed that he is entitled to

the possession thereof, and that defendant be en-

joined from claiming any title to or interest in the

same, and from committing any waste thereon, or

interfering with the plaintiff's possession thereof,

and that he be required to account for the rents, is-

sues and profits of said premises since April 18th,

1902. In his brief plaintiff waives so much of the

relief prayed for as relates to the matter of quiet-

ing title. If that be done, the gist of the prayer is,

that, indirectly, by decreeing that the plaintiff is

entitled to possession and by enjoining the defendant

from "interfering with the plaintiff's possession,"

the Court eject the defendant. To be sure, the plain-

tiff further prays that the defendant be enjoined

from committing waste, but the allegations of waste

are very meager, and this relief is manifestly re-

garded as incidental only, and relates chiefly, if not

exclusively, to the period of the ])endenc.y of the

suit.
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Tlu' ])laintiif invokes interference by the Court

with the action of the Land Department in disposing

of public lands, upon the theory that the officers of

the Government, in passing- upon the claims of the

plaintiff and his grantors, made "grass mistakes of

fact," and also committed errors in the application

of the law.

Assuming, but not deciding, that the complainant,

who has neither possession nor legal title, can main-

tain a suit in equity, the gist of which is an adjudi-

cation of his claim that he is the equitable owner

with the right of immediate possession of the land,

the defendant having not yet eai^ned title or made

final proof, has the plaintiff, by his bill, presented

a case which would justify a Court in revising the

action of the Land Department *?

AVliile the plaintiff contends that the record in

the Land Department discloses errors of law, when

analyzed it is obvious that, with one possible ex-

ception, the errors complained of do not relate to

the interpretation of the statutes or to the construc-

tion of the law defining the substantive rights of

the parties in interest, or the principles applicable

to the adjudication of such rights. The contention

is that the officers of the Land Department erred in

their procedure, and in passing upon the competency

and sufficiency of the record to establish certain

facts or to warrant certain inferences.

The general finding and conclusion of the Honor-

able Secretary of the Interior, as stated in his deci-

sion of December 9th, 1904, is as follows

:
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"It appears from the evidence (1) that in Jan-

nary, 1901, two months before the eonunutation

proof Avas offered Baile}" induced Hately to enter

into a verbal agreement of which a memorandum was

written and explained to hhn by Bailey, to make

commutation proof in the interest of some other

person, and make the cash payment with money

furnished by Bailey and thereupon to execute a deed

to said land as directed by Bailey and receive $600.00

as the consideration therefor; (2) that in pursuance

of this agreement Bailev had Hately submit his proof

on March 9, 1901, Avhich Bailey obtained from the

officer taking the same, and a few days later deliv-

ered to the local officers; that after an interval of

two w^eeks, Bailey obtained the money from Beach

and on March 29, 1901, made the cash payment then

required; (3) that on April 2, 1901, Bailey had

Hately execute a deed to the said land according to

their said agreement, naming Beach as the grantee

therein, presumably to secure the latter for $200.00

advanced; (4) that in payment of the consideration

agreed upon in January, Bailey gave Hately said

sight draft on Beach; (5) that Bailey for one year

and nearly three months held and then filed for rec-

ord the said deed. Exhibit "A" and four months

later made said tender to the local officers. Exhibit

"B," and three months thereafter made said tender

to Hately, Exhibit "C."

That in the o]3inion of the Department the evi-

d-ence compels the conclusion that Beach is and was

not the real party in interest, and that the sale of
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this land by Hately was acjreed upon in advance of

final proof thereon, and that it was commuted ac-

cording to that af^reement, Hately delivering the

deed and accepting, and presenting for payment, the

said sight di'aft. The entering into such forbidden

agreement ended the right of the entryman to make

proof and payment and rendered him incompetent

to further proceed with his entry. He could not

thereafter submit a proof upon which he could con-

vey a valid title and could not take oath of non-

alienation required with said additional payments.

It ended the contract between' Hately and the United

States, initiated by his filing and entry, and upon

which alone it could be maintained, the land was

from that time forward open to settlement and en-

try b.y the first legal applicant, although it yet re-

mained to cancel his entry of record whenever the

fact of such illegal contract should become known

and established.

It followed that Beach took nothing by said deed,

Hately has forfeited his cla;im, and that Sanders has

the right to make entry for the land."

Assuming that this extract contains a correct

statement of the facts, does the conclusion of law

reached by the Department necessarily follow ? Has

the Court the power to go behind this finding of fact,

and inquire into the sufficien<:;y of the evidence to

support it?

The question wdien the action of the Land Depart-

ment will be reviewed and revised by the Courts,

has been the subject of frequent judicial considera-

tion. In Stimson Land Company vs. Raw^son, 62
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Fed. 426, man.y of the deeisioBS from the Federal

Courts are cited and classified. The defendant in-

sists that the plaintiff has not, by his bill, brought

himself within the rule laid down in any of the

cases, and relies upon what is referred to as the

leading case of Lee vs. Johnson, 116 U. S. 48. Coun-

sel for plaintiff claims that this decision has been

"modified by every case before the United States

Supreme Court since Orchard vs. Alexander, 157 U.

S. 372," and that it is authority only for the doc-

trine that the Department of the Interior has the

power to cancel an entry after the officers of the lo-

cal land office have issued final receipt; and in sup-

port of this view Michigan Land & Lumber Com-

pany vs. Rust, 168 U. S. 593, and Guaranty Sav-

ings Bank vs. Bladow, 176 U. S. 499, are cited.

If I understood his position, plaintiff impliedly

conceded that if the decision in Lee vs. Johnson has

not been modified, it practically controls the case at

bar, adversely to him. His contentions are, sub-

stantially, that the Court has jurisdiction to review

the proceedings in the Land Department, and to re-

vise the action of the Secretary of the Interior, for

two reasons : First, because Beach, when he was noti-

fied of the hearing referred to, was not advised that

the sufficiency or validity of Hately 's final proof was

being or would be attacked on account of the alleged

agreement of sale entered into by Hately prior to

such proof; and, second, because the record, as made

up, is not sufficient to support the Land Depart-

ment's finding that such an unlawful agreement was

entered into.



vfi. A rtliur Sanders. 103

Tt is true that in the oral argiiniont it was sug-

gested, although it was not urged, that such au agree-

ment was found by the Secretary of the Interior,

does not invalidate the entry; and if the proposition

of law so suggested be correct, it must be conceded

that the Court would have authority to revise the ac-

tion of the Land Dei)artment. No decision has been

cited in support of this view, nor have I l)een able

to find any authority therefor. The Land Depart-

ment has uniformly held to the contrary from an

early date, and this seems to be in accord with An-

derson vs. Garkins, 135 U. S. 483; I therefore pass

the suggestion without further comment.

• The other contentions made by the plaintiff are

almost identical with those urged in Lee vs. Johnson.

That action was commenced in the State of Michigan,

and was taken to the Supreme Court of the United

States by writ of error from the State Court. In

the opinion it is said

:

"The Supreme Court of Michigan held the decision

of the Secretary of the Interior inconclusive, because

it was not upon a point in issue between the contest-

ants, stating that the question was that of abandon-

ment, which only was inquired into by the Register

or could be considered on appeal; that the jurisdic-

tion of the Secretary, if he disposed of a case finally

on other grounds, was not appellate but original, and

that this had not been conferred; that the Register

on the hearing, and the Commissioner on appeal, had

decided that the plaintiff had not abandoned the land,

and upon that ground there was no reversal of the



104 Douglas W. Bailey

decision. It therefore held that the plaintiff was en-

titled to the relief prayed."

The view thus taken b}^ the Supreme Court of

Michigan is precisely one of the contentions urged

by the complainant in the present case ; but the facts

here are not, in my judgment, so favorable to such

a position as they were in the Michigan case.

There the explicit charge upon which the contest

v^'as based was that of abandonment. Here the Com-

missioner of the General Land Office directed that,

"in order that all the facts in the case may be brought

out, you are directed to order a hearing and to allow

Sanders to be heard, as wtII as Hately and Beach."

It is true that the controversy up to that time did not

appear directly or expressly to have involved the

charge of an unlawful agreement between Hately and

Beach, but the order directing the hearing was

couched in this general language, and all parties were

notified of the hearing, and w^ere bound to take knowl-

edge of the general character of the order. It would

doubtless have been more satisfactory if the issues

had been more clearly defined, but the conditions

were peculiar, if not extraordinary. The entryman

held the Receiver's final receipt, which confessedly,

however, had been issued to him ]3rematurely and mi~

der a mistake of law. As a matter of fact, concern-

ing which there was no longer any dispute, the entry-

man had not done all that was required of him before

he was entitled to receive a patent. He did not have

the legal title to the land, nor, strictly speaking, had

he become the owner of the equitable title, for the

purchase price was not 3^et fully paid. After being
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advised that he must pay $3.75 per acre instead of

$1.25, and fnrnisli an affidavit of non-alienation, he

appai'entl.v was unwilling' to proceed and do wliat

was necessary to vest in liini tlie equitable title. On

the other hand, he executed and permitted to be filed

in tlie Land Department a relinquishment of his

rights. It affirmatively appears that he was not in-

sisting that he had any rights by virtue of his entry,

but, upon the other hand, he was expressly disclaim-

ing any interest in the laud. Beach, the plaintiif 's

grantor, if he was claiming any rights at all, was

asserting that he was a ])urchaser in good faith, and

that, as such grantee, he should be protected against

Hately's relinquishment and should be permitted to

pay the balance of the purchase price and thus per-

fect Hately's right to a patent. His assertion of this

right and his demand for such recognition in the

Land Office not unnaturally involved an inquiry into

the entire transaction, by which he })eeame the

grantee, and all of the circumstances surrounding

such transaction. He must have known that the

Land Department was not only demanding pa^'ment

of the full ]")urchase price, but was requiring of

Ilately what is referred to as an affidavit of non-

alienation. Whether any person other than the en-

trjTiian himself could have complied with this latter

condition it is not necessary to inquire. It is enough

to say that it was being required, and that Hately was

neglecting, if not declining, to make the affidavit, the

reasons for his inaction not being fully disclosed.

It may be that he was declining because of a purpose,

fraudulent or otherwise, to defeat Beach's claim;
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and, upon the other hand, his hesitation may have

been due to the consciousness that he coukl not truth-

fully make the statement required.

But, however, that may be, it will be observed that,

while the issues to be covered by the hearing were

not clearly defined, the conditions were such as to put

Beach upon his guard, and if in doubt he should have

sought to be advised as to the scope of the hearing.

In view of the comprehensive language of the order

directing a hearing, and the al)sence of an applica-

tion, by Beach, that the issues be made more definite,

it cannot be said that tlie Department acted without

jurisdiction.

In Lee vs. Johnson, where, as above indicated, the

charge was expressl.y stated to be that of abandon-

ment, and where the Register of the local land office

and the Connnissioner of the General Land Office

held in favor of the defendant on tliat issue, and

where the Secretary of the Interior considered a

wholly different question and held the entry for can-

cellation for the reason that it appeared from the

testimony that the defendant had not made his en-

try in good faith, but was really acting for the bene-

fit of his son-in-law, the decision of the Supreme

Court of Michigan was reversed, thus leaving intact

the ruling of the Secretary of the Interior. In the

course of its opinion the Supreme Coui't of the

United States uses the following language

:

"If, however, those officers (officers of the Land

Department) mistake the law applical)le to the facts

or misconstrue the statutes and issue a patent to one

not entitled to it, the party wronged can resort to a
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Court of Equity to correct the mistake and compel

the transfer of the le<>-al title to him as the true

owner. * * *

The Court does not interfere with the title of a pat-

entee when the alleged mistake relates to a matter of

fact, concerning which those offi(^ers may have drawn

wrong conclusions from the testimony. A judicial

inquiry as to the correctness of such conclusions

would encroach upon a jurisdiction which Congress

has devolved exclusively u]3on the Department. It

is only when fraud and imposition has prevented the

unsuccessful party in a contest from fully presenting

his case, or the officers from fully considering it, that

a Court will look into the evidence."

Again, after referring to the general subject mat-

ter of the evidence, the Court says

:

"The findings of the Secretary u])on any of these

matters must be taken as conclusive, in the absence

of any fraud and imposition such as we have men-

tioned. Upon this point it is only necessary to refer

to the cases where this conclusive character of the

action of the Department upon matters of fact cog-

nizable by it, has been expressly affirmed. Johnson

vs. Towsley, 13 Wall. 72 ; Shepley vs. Cowan, 91 V. S.

330, Moore vs. Bobbins, 96 U. S. 530, 535; Quinby vs.

Conlan, 104 U. S. 420, 426; Smelting Co. vs. Kemp,

104 U. S. 636, 640; Steele vs. Smelting Co., 106 U. S.

447,450."

And again, in closing its opinion, the Court says

:

"To allow the conclusions of the Secretary of the

Interior on questions of fact to be subjected to re-
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view by tli€ Courts in oases of this kind would open

the door to endless litigation.
'

'

Manifestly the Court was chiefly concerned with

the question, not whether the Commissioner of the

General Land Office and the Secretary of the Inte-

rior may revise the action of the Register and Re-

ceiver in issuing final receipt, but whether the Court

will go behind the findings of fact made by the Land

Department after notice to, and a hearing of, the

parties. Nor do I find anything in the eases referred

to by plaintiff, discrediting or materially modifying

or limiting the rule thus announced. In Orchard

vs. Alexander the Court discusses at great length the

contention of plaintiff therein that the decision of the

Register and Receiver "is tantamount to a judgment

binding both the Government and the applicant

* * * and is not subject to re-examination b.y the

Commissioner of the General Land Office of the Sec-

retary of the Interior, but is a final adjudication as

to those matters." It will l)e observed that this is

the ver,y question upon which, it is now asserted by

the plaintiff, I^ee vs. Johnson became authority; but,

while the Court reviews numerous decisions, this case

is not referred to at all. The Court reaches the con-

clusion that the Commissioner of the General Land

Office and the Secretary of the Interior are empow-

ered to review and revise the action of the local offi-

cers, even after the issuance of final receipt. I have

not the benefit of counsel's views as to what partic-

ular language found in the opinion in this case should

be regarded as modifying or limiting the application

of the rule aunoiuiccd in I-ec vs. Johnson. It is true
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the Court says that tlio "power of reviewing; and set-

tinj^ aside the action of tlie local land officers is, as

was decided in Cornelius a's. Kessel, 128 U. S. 45(),

not arbitrarily and unlimited. It docs not prevent

judicial inquiry." And it is held that one who has

made his proofs which have been acce]3tcd and has

])aid the ])urchase price of the land, has acquired an

interest of which he cannot be ai-bitrarily disi)os-

sessed; that he has equitable riojhts which cannot be

taken away from him without due process of law, and

that due ]:>rocess implies notice and a hearing. But

neither by exjircss lan<;"ua,2je nor by implication does

the Court appear to have intended to modify the rule

that the findinj^'S of fact of the Land Departraeiit,

made after notice and hearin,^, are not reviewable.

In Michij2^an Land & Lumber Company vs. Enst,

the same question vras under consideration, and sub-

stantially the same lanj^uas^e was employed as in Or-

chard vs. Alexander. Lee a's. Johnson is not re-

ferred to, nor is there any expression which I am able

to construe into a limitation of the decision in that

case.

In Guaranty Savinp-s Bank vs. Bladow, the Court

again asserts the right of the Department to cancel

an entry passed by the local officers, and n]jon which

final receipt has issued. Lee vs. Johnson is not re-

ferred to, but this language is used

:

"If the entry were cancelled arbitrarily and with-

out evidence or notice to him (the entryman) it would

not conclude him, and he would, notwithstanding the

decision, have the right to show that his entry was
valid and that he was entitled to a patent. And
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when the entr.y has been cancelled npon due notice

to the entryman and after a hearing in the case, so

that the cancellation is conclusive against him every-

where upon all questions of fact, it cannot be re-

garded as a mere nullity when set up against the

mortgagee of the fraudulent entr.yman, even though

such mortgagee had no notice of the proceeding to

cancel the certificate."

There the plaintiff, the mortgagee, had not l^een

given notice of the hearing. Here it is conceded that

the transferee, Beach, as well as the entryman,

Hately, had notice.

Again the Court says

:

"But the cancellation, althougli conclusive as to

the entryman, upon all questions of fact, if made

after notice to him would not be conclusive upon the

mortgagee if made without notice to such mortgagee

and with no opportunity on its part to be heard."

It will be observed that in the language quoted the

Court recognizes and reaffirms, instead of repudiat-

ing or modifying, the rule laid down in Lee vs. John-

son, although no reference is made to the case.

Upon the other hand, Lee vs. Johnson is repeatedly

referred to in the decisions of the Federal Courts,

and in no case which has come under my observation,

has it been criticised, distinguished, or modified.

See Carr vs. Fife, 156 U. S. 501.

Bishop vs. Gibbon, 158 U. S. 166.

Calhoun vs. Violet, 173 U. S. 63.

In Bishop vs. Gibbon, with a large number of other

cases, the C^ourt cites Lee vs. Johnson, in support (^f

this proposition: "The rule is, that in the administra-
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tion of the public lands the decision of the Land De-

partment npon (juestions of fact is conclusive, and

only questions of law are reviewed in the courts."

in Stinison Land Company vs. Tiawson, 62 Fed.

426, the conclusion of the Court is stated in this lan-

Suas^e

:

"Tlie (\;)urts caiuiot interfere with the title ofa pat-

entee u])ou the i>round of a mistake or error of the

officers of the Land Department in drawing; wronjj-

conclusions from the testimony."

And, after citing- Lee vs. Johnson, among other

eases, it is further said:

"These decisions logically lead to the conclusion

that .after a person has made an entry of public lands

under a law authorizing the same, and completed on

his part all that the law requires him to do to perfect

his right, the Conimissioner of the General Land

Office or the Secretary may receive and consider ad-

ditional evidence, and if from such evidence said

officers erroneously make findings adverse to the

claimant as to a material fact he may be defeated

and left remediless."

But, says the plaintiff, a distinction should be

made between a mistake of fact or an erroneous find-

ing upon a material fact, and what is characterized

as a " gross mistake of fact,
'

' although no attempt is

made to define the scope and meaning of this phrase.

There are cited in support of this view three cases

:

United States vs. Northern Pacific Railroad Com-

pany, 95 Fed. 870; James vs. Germania Iron Com-

pany, 107 Fed. 600; and LeMarchel vs. Teegarden,

133 Fed. 826, the first t\vo being from the Circuit
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Court of Appeals of the Eighth Circuit, and the last

from the Circuit Court in the Western District of

Arkansas. In James vs. Germania Iron Company,

which may l)e regarded as being most nearly in ])oint

in favor of the complainant, it is said that, while the

decisions of the Land Department of the United

States, of issues presented at hearings to determine

claims to public lands, are impervious to collateral

attack and presumptively right, still, "if the officers

of the Land Department are induced to issue a patent

to the wrong party by an erroneous view of the law

or by a gross or fraudulent mistake of the facts the

rightful claimant is not remediless." It is further

said that the claimant may avoid the decision of the

Land Department by a showing "that, through

fraud or gross mistake, they (the officers of the Land

Department) fell into a misapprehension of the facts

proved before them which had the like effect. (Gon-

zales vs. French, 164 U. 8. 338.)

Wliile the views of the Court as to the meaning of

the phrase "gross mistakes of fact" are not entirely

clear, it would appear that there was in contempla-

tion a case where the mistake of fact made by an

officer of the Land Department is so inexcusable as

to imply or warrant an inference of bad faith on the

part of the officer, and of an improper or corrupt

motive. But, in the last analysis, fraud is involved,

and the question is, whether the officer acted in good

faith, or whether his conduct was tainted with fraud.

It will be observed that, as authority for the view

expressed by the language above quoted, the Court
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cites Gonzales vs. French; but I find nothing in the

opinion in that case supporting the view that a mei-e

mistake of fact, however gi"eat, unless it be of such

character as to imply fraud on the part of the officer

making it, will warrant interference or revision by

a Court. Upon the other hand, the Court uses lan-

guage inconsistent with such a view, namely: "The

plaintiff, to maintain her bill, must aver and prove,

either that the Land Department erred in the con-

struction of the law applicable to the case or that

fraud was practiced upon its officers, or that they

themselves were chargeable with fraudulent prac-

tices. Johnson vs. Towsley, 13 Wall. 72; Moore vs.

Robbins, 96 U. S. 530; Steel vs. Smelting Co., 106

U. S. 447."

It will be observed that nowhere in the bill is it

charged, either directly or indirectl.y, that the Secre-

tary of the Interior or the Commissioner of the Gen-

eral Land Office made a "gross mistake of fact"; or

that in their actions they were prompted by impro-

per motives, or that they indulged in any fraudulent

practices. It is averred that Hately "conspired and

confederated" with the defendiant Sanders "to cheat,

wrong and defraud" Beach, but this charge relates

to the matter of the relinquishment which Hately

made and delivered to Sanders on or about the 30th

day of January, 1902. There is no allegation that,

pursuant to such alleged conspiracy, or at all, either

Hately or Sanders testified falsely to any material

fact; hence, whatever Hately 's motives may have

been in executing the relinquishment, such conduct
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on his part is not shown to have had anything at all

to do with, or any influence upon, the finding of fact

made b.y the Secretary of the Interior upon which

he ordered cancellation of the Hately entry. The

truthfulness of Hately 's testimony given at the hear-

ing has not been questioned by the plaintiff. In the

sixteenth paragraph of the bill, in referring to the

hearing which was had in the local office, it is alleged

that "Hately was at all times acting in collusion with

said Sanders and voluntarily appeared at said hear-

ing to fraudulently^ aid said Sanders in procuring the

cancellation of his said entry, for the purpose of

cheating, wronging and defrauding said Beach or

his grantees, and said Hately was by said Sanders

fraudulently induced not to defend said entry made

by him as aforesaid, and defendant was thereb}^

enabled to procure a decision as to the fraudulent

character of said entry.
'

'

But these allegations not only seem to be some-

what inconsistent with other portions of the bill, but

exhibit substantially no material statement of fact,

and are made up largely of conclusions and epithets.

What is intended by the charge that Hately volun-

tarily appeared is not clear, for both he and Sanders

were summoned to appear, that is, the,y were notified

of the hearing; nor is it clear what the pleader in-

tends by the phrase, "to fraudulently aid said San-

ders," the truthfulness of his testmiony not being

questioned; nor what is intended by the phrase,

"Hately was by said Sanders fraudulently induced

not to defend said entry," it not appearing what he

should or could have said or done in its defense ; nor
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is it clear what was intended b.y the phrase, "de-

fendant was thereby enabled to procure a decision

as to the fraudulent character of said entry." Beach

was notified of the hearing and was represented by

counsel at the hearing, and evidence was offered

upon his behalf. He was apparently satisfied with

Hately's testimony, for he did not once cross-ex-

amine him upon the matter of the alleged unlawful

agreement concerning which Hately had been inter-

rogated upon his direct examination.

Two general charges are made against the officers

of the local land office. One is, that after the close

of the testimony offered on behalf of Sanders, and

after Sanders had rested his case, Beach asked the

Register and Receiver, before the case was finally

closed, for pei*mission to call witnesses in rebuttal to

the testimony and evidence of Sanders and his two

witnesses, William W. Hately and N. P. Hately, and

the Register and Receiver refused to allow Beach

to do so or to offer any other or further evidence.

The other is, that the Register "wrongfully, falsely

and erroneou,sly wrote into the record of said cause,

after said hearing had been finally closed, and with-

out the knowledge of said Beach or his attorney,

and as a part thereof, and as facts proven therein,"

a certain statement of facts. No other allegation is

made from which it might even be inferred that the

local officers acted arbitrarily or fraudulently.

The allegation above quoted, charging the Regis-

ter with having written into the record certain facts,

might imply that he wrongfully and fraudulently

intei*polated these statements in the evidence or into
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the record in such a way as to mislead his superior

officers as to their real nature and origin. But from

an examination of the entire bill, including the ex-

hibits attached thereto, it appears that this state-

ment, to which such strenuous objection is made by

the plaintiff, and which by the plaintiff is charged

up to the Register alone, is, in reality, the "Deci-

sion" of the Register and the Receiver of the local

land office, prepared, and by both of them signed,

after the hearing referred to, and afterward for-

warded, as is the custom, to the Commissioner of

the General Land Office, together with the testi-

mony and other evidence received at the hearing.

It is, upon its face, denominated "Decision of Reg-

ister and Receiver." Possibly some statements

therein contained should not and cannot be regarded

as competent evidence of the facts; but there is noth-

ing in the instrument which would mislead or tend

to deceive either the Commissioner or the Secre-

tary as to ifcs real nature. The burden of the plain-

tiff's complaint relative to this action on the part

of the Register (no complaint is made that the Re-

ceiver signed or forwarded the report) is not. that

the statements of fact made in the "Decision'' are

not true, but that they are not "proven." To be

sure, it is alleged that the Register "wrongfully,

falsely and erroneously wrote into the record" said

statements, but this is a general allegation, capable

of different constructions; and is to be construed

most strongly against the pleader. And, from other

portions of the complaint, it would appear that the

pleader intended only to allege that the falsity



vs. Arthnr Sanders. 117

charged: lies only in the fact that statements are

made therein wliich are not based upon "evidence."

Moreover, if any other construction of the allega-

tion be adopted, then it must be taken to mean that

every statement of fact in the objectional report is

false, which upon the fact of the bill conclusive!}'

appears not to be the case; or that it is false only

in some one particular, and that particular not be-

ing specified, the charge is rendered wholly worth-

less. Even should it be held that, if this report

contains false statements of material facts, the mak-

ing of it and the consideration thereof by the Sec-

retary of the Interior would (-onstitute such error

as would justify the Court in reviewing the action

of the Department, the allegations of the bill are

wlioll}^ insufficient.

In Lee vs. Johnson, it is said: "It is not enough,

however, that fraud and imposition have been prac-

ticed upon the Department or that false testimon,y

or fraudulent documents have been presented. It

must appear that they affected its determination,

which otherwise would have been in favor of the

plaintiff. He must in all cases show that but for the

error, or fraud, or imposition of which he complains

he would be entitled to the patent. It is not enough

to show that it should not have been issued to the

patentee."

So here, even if the Secretary of the Interior had

considered this report, not merely as a report, but

as evidence of the facts therein stated, and was in-

fluenced thereby in making his finding of fact, and

if it he assumed that the report was not competent
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for that purpose, still the initerposition of a Court

of equity could not be successfully invoked to re-

lieve the plaintiff, if in truth the facts are as stated

in ithe report, though not proven by competent evi-

dence. It would be incumbent upon the plaintiff to

plead and prove that in fact the material statements

made in the report were untrue.

But, as already suggested, the bill does not dis-

close any intention on the part of the Register to de-

ceive or mislead his su]3eriors as to the nature of

this statement; nor can it be legitimately inferred

from the record that the Secretary was deceived or

misled; nor is it clear that he gave undlue weight to

the report.

Moreover, if it appeared that the Secretary gave

undue evidentiary effect to this report, it is to be

presumed that upon a proper presentation of the

matter he would have corrected any error which he

may have inadvertently fallen into. The rules of

procedure in the Land Department are liberal, and

ample provision is made both for a review of a

decision, and for a rehearing; and upon a rehearing

additional evidence may be received. To be sure,

it is alleged in the bill that "upon a motion filed be-

fore said Secretary for a rehearing of said cause the

same was denied," and reference is made to one of

the exhibits attached to the bill, which is a copy of

the decision of the Secretary upon such motion. Af-

ter stating that the record had been re-examined in

the light of the matters set forth in the motion for

review, and that no reason appeared for disturbing
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tlie actiou theretofore taken, the Honorable Secre-

tary says:

"As to the request for a rehearing, the same is

embodied in th-e motioB for review, when a sepa-

rate motion should have been filed. It is difficult

to gather upon what the request is based, but it ap-

parently has reference to some error at the hearing

by which alleged material evidence failed to get into

the record."

In the absence of a showing to the contrary, it

must be presumed that the action of the Depart-

ment in denying a rehearing was proper. If, upon

the merits, plaintiff had good ground for a rehear-

ing, it was his duty seasonably to present his ajD-

plication therefor and to make a sJiowing in sup-

port thereof in the manner prescribed by the rules

of the Land Dei^artment. It does not appear that

this was done, and, having failed to utilize the means

proffered by the practice in the Land Department,

plaintiff cannot invoke the assistance of tlie Courts

for that purpose.

The other charge against the regularity of the ac-

tion of the local officers, namely, that they declined

to receive testimony offered b.y the plaintiff in re-

buttal to that given upon behalf of the defendant,

must be considered in the light of the exliibits at-

tached to the bill. In the decision or report of the

local officers already referred to, in giving an ac-

count of the hearing, it is said: "R. C. Beach did

not appear in person, but was represented at first

by D. W. Bailey and John A. Guyer, who appeared

for him. After a few preliminaries, D. W. Bailey,
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attorney for Beach, offered in evidence exhibits "A,"

"B," and "C," wliieh were rejected by this office for

the reason that the attorney refused to be sworn; at

this time Bailey said that he had nothing further to

offer and left the office."

All of the record does not seem to be attached to

the bill, but in the decision of the Honorable Sec-

retary of the Interior it is stated that the record

shows that, pursuant to notice, the case was called

at ten o'clock in the morning, at which time the

plaintiff appeared as attorney for Beach. After he

attempted to introduce in evidence Exhibits "A,"

"B" and "C" he left the room and stated that his

case was closed; that Beach is a merchant whose

place of business was just across the street from

the local land office; that in the afternoon of the

same day, after the case had been closed by all par-

ties, an attorney by the name of J. A. Guyer ap-

peared with authorit,y from Beach to represent him

in the case, "and requested leave to introduce re-

buttal testimony and show that Beach did not pay

said draft for $600.00 because he w^as advised by his

attorney, D. W. Bailey," not to pay it except upon

certain conditions. The Register, considering the

case closed, declined to receive an.y further evidence.

It appears, therefore, that the only matter upon

which Beach tendered proof was the failure to pay

the draft which Bailey had given at the time the

deed was executed and delivered. In view of the

conclusion reached by the Secretary, the exclusion

of this proffered testimony was not prejudicial, even

if the action of the Register be considered errone-
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ous. Moreover, both the Commissioner of the Gen-

eral Land Office and the Secretary of the Interior,

for the purposes of their decision, assumed, as

proven, the proposition in support of which the tes-

timony was offered; hence, in no view of the case

was Beach injured by the rejection of his tender.

There remains for consideration one other matter.

If the view most favorable to the plaintiff he adopted,

namely, tliat the Courts will revise the action of the

Land Department where there has been a "gross

mistake of fact," is such a mistake disclosed by the

record here'? Whatever may be the precise defini-

tion and meaning of this phrase, it certainly can-

not be held to embrace a mere insufficiency of the

evidence to support a finding. It must imply a will-

ingness on the part of the officer to favor one party

as against the other, or a carelessness amounting to

a wanton disregard of a party's legal rights.

Is any such disposition on the part of the Secre-

tary of the Interior, or, indeed, of any of the offi-

cers of the Land Department, exhibited by the rec-

ord in this case? It ma.y be that the evidence is

meager; and, indeed, it is possible that upon an ap-

plication of the strict rules of evidence which ob-

tain in the Courts, it might be held that the finding

of the Seeretar}^ is not sufficiently supported; that

I do not decide. But it is clear that the Secretary

of the Interior w^as not actuated by any corrupt or

improper motive, and that, on the other hand, af-

ter a painstaking examination of the record, he was

convinced that the facts justified the finding com-
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plained of, and that in cancelling the entry he sin-

cerely believed substantial justice was being done.

While it may be that the evidence is not sufficient

to show an unlawful agreement, it cannot be said

that there was not any evidence tending to support

such finding. It is claimed upon behalf of the plain-

tiff, that he, in all matters connected with the pur-<

chase of Hatelj^'s ^ntr}-, was acting as the agent of

Beach, and it appears from Hately's testimony given

at the hearing, that the plaintiff, then a stranger to

Hately, in January, 1901, went to the latter 's house,

and stated to him that he had some people who

wanted a piece of land in the timber, and told him

that he would like to have a deed to this place; that

Hately told the plaintiff that it would take $600.00

besides the expense to get a deed. This was at

Hately's house, upon the land in question, where he

was then residing. Hately further testified:

"Q. Was there any special agreement made by

you and Mr. Bailey at your house or place "i

A. He drawed up some kind of an agreement but

I don't know what is was.

Q. Did he read it to you and inform you of the

purport of the paper 1

A. Yes."

This is, substantially, all the direct testimony

given relative to the alleged agreement. It is vague

and inconclusive, and yet, even considering it apart

from other circumstances, it is difficult to escape the

conclusion that some kind of an agreement was en-

tered into concerning the sale of the land. Hately

also testified that the plaintiff subscqiioutly had hmi
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appear before an officer to consummate his final

proof upon the land, and then, four days after final

receipt issued, had him execute a deedl to Beach, and

Bailey gave to him the sight draft for $600.00. He

further testified that on Christmas, 1901, when he,

Hatel}^ inquired of Beach why certain proceedings

were being taken at Washington in the name of

Hately, Beach said, "that he was out of it and had

no more to do with it, that Bailey had paid him back

all of the money." Only one question was asked

of this witness upon cross-examination, and that was

as to the date he deposited the sight draft for $600.00

in the bank for collection. N. P. Hately testified

that he was present when Beach told the entryman

that he, Beach, had no further interest in the mat-

ter, and that Bailey had paid hmi back the $200.00.

It further appears that the deed was not recorded

for more than a year after its execution and deliv-

ery; that Beach at no time personally appeared in

the land office or tendered his own testimony. Per-

sonally he seems to have made no affidavit or writ-

ten statement in the land office in connection with

all the proceedings. Even the affidavit advising the

land office of his rights, after Sanders filed Hately 's

relinquishment and his, Sanders', application to en-

ter the land, was not made by him, but was made

by Bailey upon his behalf, in which affidavit there

is iset forth the good faith of Beach and what he

believes and what he intended to do. It appears

from the report of the local officers, and I think their

statement is in that respect entitled to credence,

that the plaintiff paid into the land office the $200.00,
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and to him was delivered the final receipt. Con-

sidered separately, possibly no one of these cir-

cumstances is very significant in itself, but, taken

together, are they not sufficient to create something

more than a mere suspicion that an agreement was

entered into between the entryman and the plaintiff,

by which Hately was to. make commutation proof

and transfer the land to Bailey, or to someone to be

named by him, for $600.00, net to the entryman.

Moreover, if this question was not considered as be-

ing in issue, why was not objection made to the

testimony of the entryman relative to the agree-

ment; the record discloses objections to and motions

to strike out other testimony. And if it was

deemed to be in issue, and if, as a matter of fact,

there w^as no agreement, it is almost incredible that

counsel for Beach did not, at the hearing, cross-

examine the witness and clear up and make certain

that which it must be conceded is extremely vague.

And why did the iilaintift", who was present in the

land office and participate in the hearing, decline to

be sworn and submit himself to be interrogated?

Beach was invoking the protection of the Land De-

partment as against what he claimed to be a collusive

relinquislmient Ijy Hately, and yet apparently he

was keeping in the background, and his agent was

declining to advise the Department of the circum-

stances surrounding the transactions by which he

claimed to have become the bona fide owner of the

land.

It is an elementary rule that where circumstantial

evidence leaves an issue in doubt, and one of the
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parties to the coutroversy has, in his ex(rhi»ive pos-

session, documentary evidence, or, within his knowl-

ed,ii-e, facts, which if disclosed would clear up the

dt)ubt, his failure to produce such documents or to

disclose such knowledge, warrants the tribunal in

resolving- the doubt against him; and this rule ap-

plies with all the more force to proceedings in the

Land Department where there are lacking some of

the means at the conmiand of the Courts for com-

pelling the production of evidence.

Smith vs. Brearly, 9 L. D. 175.

United States vs. Sawbridge, 11 L. D. 579.

But I have no disposition fully to digest the re-

cord upon which the Secretary of the Interior made

his finding, I have briefly referred' to it only for the

purpose of indicating why, in my view, it cannot be

successfully maintained that, in considering the evi-

dence, he made a "gross mistake of fact," or acted

with a wanton disregard of the rights of the plaintiff

and his predecessors, or so manifestly ignored the

record as to imply a fraudulent intent.

I have assumed for the purposes of this discussion

that Beach occupies the same position, in contem-

plation of law, as that of an entryman w^hose final

proof has been accepted by the local officers and who

has paid the full purchase price of the land, and has

thereupon received the final receipt. It is not at all

clear to me, however, that Beach stands in so favor-

able a light. The entryman, his assignor, had not

paid the full purchase price, and the entryman was

declining or neglecting to make the required affidavit

of non-alienation, and under those conditions the
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entryman was attempting to relinquish, and was

disclaiming any right by virtue of his entry. While

it may be true that an entryman, after he has earned

the equitable title to land and has made a transfer

thereof, cannot, b.y any action upon his part, whether

in bad faith or in good, cut off the rights of the trans-

feree, still it is seriously to be questioned whether,

under the circumstances exhibited by this bill the

transferee. Beach, could proceed upon the theory

that the final receipt, issued prematurely, cast upon

the Government the burden of showing that the

equitable title was not earned.

See Bank vs. Bladow, 176 U. S. 448.

Moreover, in consideration of the view I have

taken of other features of the case, it is not neces-

sary to decide whether the burden was upon the

Oovernment or upon Beach. The demurrer is sus-

tained, and plaintiff is given forty-five days from

this date in which to take such further proceedings

in this Court as he may be advised are appropriate.

Dated January 4th, 1908.

FRANK S. DIETRICH,
District Judge.

[Endorsed]: No. 389. IT. S. Circuit Court,

Northern Division, District of Idaho. Douglas W.

Bailey vs. Arthur Sf-nders. Opinion on Demurrer.

Filed January 4th, 1908. A. L. Richardson, Clerk.
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In the Circuit Court of flic Ciiited States for the Dis-

trict of Idaho.

/ DOUGLAS W. BAILEY,

Plaintiff,

vs.

ARTHUR SANDERS,
Defendant.

Motion to Review Decision.

Comes now the plaintiff and moves tlie above-

entitled court for a rehearing upon the demurrer to

the complaint herein. This motion is based upon the

fact of a recent decision by the United States Su-

preme Court involving" the questions involved in said

demurrer.

DOUGLAS W. BAILEY,

Solicitor for the Plaintiff.

To Forney & Moore, Solicitors for the Above-named

defendant.

You are advised that the plaintiff will ask to be

heard upon the foregoing motion before the Judge

of the above-entitled court at his courtroom in Boise,

Idaho, on the 17th day of February, 1908.

DOUGLAS W. BAILEY,
Solicitor for the Plaintiff.

[Endorsed]: No. .389. In the Circuit Court of

the United States for the District of Idaho. Douglas

W. Bailey vs. Arthur Sanders. Motion to Review
Decision on Demurrer to Complaint. Filed Jan. 21,

1908. A. L. Richardson, Clerk. Douglas W. Bailey,

Solicitor for the Plaintiff.
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In the Circuit Court of the United States for the Dis-

trict of Idaho, Northern Division.

DOUGLAS W. BAILEY,
Plaintiff,

vs.

ARTHUR SANDERS,
Defendant.

Opinion on Application For Rehearing.

DIETRICH, District Judge:

Subsequent to the filing of opinion on demurrer

the Supreme Court of the United States rendered a

decision in the case of United States vs. Williamson,

207 U. S. 425, holding that it was incompetent for the

Interior Department to make certain rules and regu-

lations applicable to the acquisition of title under

what is commonly known as the Timber and Stone

Act. It is thought by plaintiff that the doctrine as

there announced should lead to a different conclusion

from that stated in the decision upon the demurrer,

and an application for a rehearing of the demurrer

has been made. Waiving anv consideration of the

question of whether or not such an application is

permissible, I have examined plaintiff's brief in sup-

port of the contention that the Williamson case is in

point.

The plaintiff's position, briefly stated, is that

where a homestead entryman "commutes" his entry

and pays the minimum price per acre for the land,

after a residence of fourteen months, there is no
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authority in law for the requirement that in his final

proof he makes oath that he has not alienated or con-

tracted to alienate the title which he seeks to acquire,

which it is conceded he must make in case of final

proof after the residence of five years. Reliance is

placed upon the language of section 2301 of the Re-

vised Statutes of the United States as amended by

the Act of March 3d, 1891, which provides that

"nothing in this act shall be so constiiied as to pre-

vent any person who shall hereafter avail himself

of the benefits of section 2289 from paying the mini-

mum price for the quantity of land so entered at any

time after the expiration of fourteen calendar

months from the date of such entry and obtaining a

patent therefor upon making final proof of settle-

ment and of residence and cultivation for such period

of fourteen months." (1st Sup. R. S. 943.)

If the plaiutitf's construction of this section is

correct, the Williamson case is obviously in point,

but I am unable to accept the view that Congress

intended to relieve the entr>anan in case of the com-

mutation of his entry of the nonalienation affidavit.

The period of residence is the subject of the section,

both in its original form and as amended, and under

certain conditions the entryman is permitted to

make proof after a residence of fourteen months,

instead of five j'ears. The other general require-

ments of final proof are not modified. "Proof of

settlement and of residence and cultivation" for

fourteen months is substituted for proof of like set-

tlement, etc., for five years. While the technical

construction contended for by the plaintiff is vos-



130 Dotiglas W. Bailey

sible, it is not necessary; and no reason being appar-

ent why Congress should require a nonalienation

affidavit in the one case and not in tlie other, the

Court should not strain the language to make it ex-

press such intent.

Some other comments are made by the plaintiff

bearing upon the contentions exhaustively argued

and fully considered when the demurrer was origi-

nally submitted. It must be conceded that the Land

Department acted upon very meager evidence, and

that the procedure adopted should not be encour-

aged, but I am unable to conclude that the record,

taken as a whole, is of such character as to authorize

the Courts to revise or interfere with the final judg-

ment of that tribunal. The application must there-

fore be denied.

Dated June 3d, 1908.

FRANK S. DIETRICH,

Judge.

[Endorsed] : No. 389. In the C .rcuit Court of the

United States for the District of Idaho, Northern

Division. Douglas W. Bailey vs. Arthur Sanders.

Opinion on Application for Rehearing. Filed June

3d, 1908. A. L. Richardson, Clerk.

In the Circuit Court of the United States for the Dis-

trict of Idaho.

DOUGLAS W. BAILEY,

vs.

ARTHUR SANDERS,

Plaintiff,

'

I Defendant.
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Decree of Dismissal.

This cause coming on regularly to be heard at this,

the November term of the above-entitled court, and

Douglas W. Bailey appearing in person for the

plaintiff and Forney & Moore appearing for the de-

fendant, and the Court being fullv advised in the

premises and having heretofore filed its opinion in

writing herein

:

It is ordered, adjudged, and decreed that the said

cause be and is hereby dismissed with costs awarded

to defendant.

An exception is allowed, and the plaintiff is given

sixty days in which to take further action herein if

desirable.

Costs taxed at $39.40.

FRANK S. DIETRICH,
Judge.

United States of America,

District of Idaho,—ss.

I, A. L. Richardson, Clerk of the Circuit Court of

the United States for the District of Idaho, do hereby

certify that the above is a true copy of the Decree, in

said cause, recorded in Judgment Book 2 of said

court at page 185.

Witness my hand and the seal of said Court this

Nov. 27, 1908.

[Seal] A. L. RICHARDSON,
Clerk.

[Endorsed] : No. 389. U. S. Circuit Court, North-

ern Division, District of Idaho. Douglas W. Bailey,
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vs. Arthur Sanders. Decree of Dismissal. Filed

Nov. 27, 1908. A. L. Richardson, Clerk.

In the Circuit Court of the United States for the Dis-

trict of Idaho, Northern Division.

DOUGLAS W. BAILEY,

Plaintiff,

vs.

ARTHUR SANDERS,
Defendant.

Assignment of Errors.

To Whom It May Concern

:

The complainant herein having presented his peti-

tion for appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, from the decree and judgment entered

herein by the above-entitled court on the 27th day of

November, 1908, wherein it \a as ordered and decreed

that the plaintiff's bill of complaint herein be dis-

missed, and wherein said suit was dismissed, and said

appeal has been allowed.

The complainant and appellant will upon said ap-

peal and the hearing thereof rely upon the following

assignments of error:

I.

The Honorable Circuit Court erred in holding and

finding as conclusions of law herein that this Court

had no jurisdiction of the cause of suit set forth in the

plaintiff's bill of complaint.

II.

The Honorable Circuit Court erred in holding and
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finding as r-oncliisions of law herein that said bill of

complaint did not state facts sufficient to constitute a

cause of suit.

III.

The Honorable Circuit Court erred in sustaining

the demurrer of the defendant to the bill of com-

plaint.

IV.

The said Honorable Circuit Court erred in dismis-

sing said bill of complaint and said suit.

Wherefore, the said appellant prays that said judg-

ment and decree of the said Circuit Court may be re-

versed, and that the appellant may have such other

and further relief herein as mav seem just and proper

upon the hearing of said appeal, and which under the

law he may be entitled to have.

DOUGLAS W. BAILEY,
In propria persona.

DOUGLAS W. BAILEY,
Solicitor for Appellant.

[Endorsed] : No. 389. In Circuit Court of United

States, Dist. of Idaho, Northern Division. Douglas

W. Bailey vs. Arthur Sanders. Assignment of

Errors on Appeal. Filed Dec. 11, 1908. A. L. Rich-

ardson, Clerk. Douglas W. Bailey, Appellant and

Solicitor for Appellant.
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In the Circuit Court of the United States for the Dis-

trict of Idaho, Northern Division.

DOUGLAS W. BAILEY,
Plaintife,

vs.

ARTHUR SANDERS,
Defendant.

Petition for Appeal.

The above-named plaintiff and appellant, Douglas

W. Bailey, conceiving himself aggrieved by the final

decree and judgment entered in the above-entitled

cause November 27, 1908, hereby appeals from said

decree and judgment; and said appellant Douglas W.
Bailey prays that this his appeal to the United States

Circuit Court of Appeals for the Ninth Circuit may

be allowed, and that a transcript of the record and

proceedings and papers on which said final decree

and judgment was made, duly authenticated, may be

sent to said United States Circuit Court of Appeals

for the Ninth Circuit at San Francisco, California.

And now at the time of the filing of this petition

for appeal said Douglas W. Bailey, appellant, files

an assignment of errors stating separately and par-

ticularly each error asserted and intended to be urged

in the United States Circuit Court of Appeals for

the Ninth Circuit. And your petitioner will ever

pray.

DOUGLAS W. BAILEY,
Appellant.

By DOUGLAS W. BAILEY,
Solicitor for Appellant.
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In the Circuit Court of the United States for the Dis-

trict of Idaho, Northern Division.

DOUGLAS W. BAILEY,
Plaintiff,

vs.

ARTHUR SANDERS,
Defendant.

Order Allowing Appeal.

Now, on this 11th day of December, 1908, at my
chambers in the City of Boise, State of Idaho, the

complainant herein presents his petition for appeal.

And npon said petition it is ordered that such appeal

be, and the same is hereby, allowed as prayed for.

FRANK S. DIETRICH,
District Judge.

[Endorsed] : No. 389. In the Circuit Court of the

United States for the Northern Division, District

of Idaho. Douglas W. Bailey vs. Arthur Sanders.

Petition for Appeal and Order Allowing Same.

Filed Dec. 11, 1908. A. L. Richardson, Clerk.

Douglas W. Bailey, for Appellant.

In the Circuit Court of the United States for the Dis-

trict of Idaho, Northern Division.

DOUGLAS W. BAILEY,
Plaintiff,

vs.

ARTHUR SANDERS,
Defendant.
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Bond on Appeal.

Know All Men by These Presents: That we,

Douglas W. Bailey as principal, and Monte B. Gwinn

as surety, are held and firmly bound unto the above-

named defendant, Arthur Sanders in the full and just

sum of $300.00 (three hundred dollars), to be paid to

the said Arthur Sanders, defendant, his executors,

administrators and assigns, to which payment well

and truly to be made, we bind ourselves, our heirs,

executors and administrators, jointly and severally,

l)y these presents.

Sealed with our seals and dated this 9th day of De-

cember, 1908.

Whereas, the above-named appellant, Douglas W.
Bailey, has prosecuted his appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit to reverse the final judgment and decree rendered

in the above-entitled suit. Now, therefore, the

condition of this bond is that if the above-named

Douglas W. Bailey shall prosecute his said appeal to

effect or answer all costs that may be obtained or

awarded against him if he should fail to make good

his appeal, then this obligation to be void; otherwise

in full force,

DOUGLAS W. BAILEY,
Plaintiff.

MONTIE B. GWINN,
Suret.y.

Taken and approved by me this 11th day of De-

cember, 1908, at Chambers, at the City of Boise, State

of Idaho.
FRANK S. DIETRICH,

District Judge.
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State of Oregon,

County of Umatilla,—ss.

I, Monte B. Gwinn, being first duly sworn, depose

and say that I am a resident and householder within

the State of Oregon, and am worth the sum of

$1000.00 (One Thousand Dollars) over and above

my just debts and liabilities and exclusive of property

exempt from execution.

MONTIE B. GWINN.

Subscribed and sworn to before me this 9th day of

December, 1908.

[Seal] A. E. LAMBERT,
Notary Public for Oregon.

[Endorsed] : No. 389. In the Circuit Court of the

United States for the District of Idaho, Northern Di-

vision. Douglas W. Bailey vs. Arthur Sanders.

Bond on Appeal. Filed Dec. 11, 1908. A. L. Rich-

ardson, Clerk.

DOUGLAS W. BAILEY,

vs.

ARTHUR SANDERS,

Plaintiff,

Defendant.

Praecipe for Transcript.

Mr. Clerk:

You will please prepare transcript upon appeal in

the above-entitled cause and cause the same to be

transmitted to the Clerk of the United States Court
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of Appeals at San Francisco, California. The tran-

script should be made up of a certified copy of the

plaintiff's bill of complaint, a certified copy of de-

fendant's demurrer to plaintiff's bill of complaint

and the record upon appeal herein, namely : petition

for appeal, order allowing same, bond for appeal,

order approving the same, assignment of error upon

appeal, citation and return thereto.

DOUGLAS W. BAILEY,
Solicitor for Appellant, and in propria persona.

[Endorsed] : No. 389. In Circuit Court of the

United States, District of Idaho, Northern Division.

Douglas W. Bailey vs. Arthur Sanders. Praecipe

for Transcript on Appeal. Filed Dec. 11, 1908. A.

L. Bichardson, Clerk. Douglas W. Bailey, for ap-

pellant.

In the Circuit Court of tJie United States for the Dis-

trict of Idaho, Northern Division.

DOUGLAS W. BAILEY,
Plaintiff,

vs.

ARTHUR SANDERS,
Defendant.

Citation [Original].

The President of the United States, To Arthur

Sanders, the above-named defendant. Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit at the City of San Francisco,

State of California, within thirtv davs from the date



vs. Arthur Sanders. 139

of this writ, pursuant to order allowing an appeal

filed in the clerk's office in the above-entitled court

wherein Douglas W. Bailey is appellant and you are

appellee, and show cause, if any there be, why the

decree rendered against the said appellant should not

be corrected and why speedy justice should not be

done to the parties in that behalf.

Witness the Honorable FRANK S. DIETRICH,
this 11th day of December, 1908.

FRANK S. DIETRICH,
District Judge.

[Seal] Attest: A. L. RICHARDSON,
Clerk.

State of Idaho,

County of Latah,—ss.

I hereby admit service of the foregoing citation

iipon me as solicitor for appellee at Moscow, Idaho,

this 16th day of December, 1908, and waive further

notice or service of notice of said appeal.

FORNEY & MOORE,
For Deft.

[Endorsed]: (Original.) No. 389. In Circuit

Court of the United States, District of Idaho, North-

ern Division. Douglas W. Bailey vs. Arthur

Sanders. Citation on Appeal. Filed on return

Dec. 19th, 1908. A. L. Richai*dson, Clerk. Douglas

W. Bailey, for appellant, and appellant in proper

personam.

Return to Record.

And thereupon it is ordered by the Court that a

transcript of the record and proceedings in the cause
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aforesaid, together with all things thereunto relating,

be transmitted to the said United States Circuit Court

of Appeals for the Ninth Circuit, and the same is

transmitted accordingly.

[Seal] Attest: A.L.RICHARDSON,
Clerk.

In the United States Circuit Court, Nintli Judicial

Circuit, District of Idaho.

DOUGLAS W. BAILEY,
Appellant,

vs.

ARTHUR SANDERS,
Appellee.

Clerk's Certificate [to Transcript of Record].

I, A. L. Richardson, Clerk of the Circuit Court of

the United States for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered

from 1 to 118, inclusive, to be full, true and correct

copies of the pleadings and proceedings in the above-

entitled cause, and that the same together constitute

the transcript of the record herein upon appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit.

I further certify that the cost of the record herein

amounts to the sum of $35.40, and that the same has

been paid by the appellant.

Witness my hand and the seal of said Circuit Court

affixed at Boise, Idaho, this 21st day of Dec, 190—.

[Seal] A. L. RICHARDSON,
Clerk.
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[Endorsed] : No. 1684. United States Circuit

Court of Appeals for the Ninth Circuit. Douglas W.
Bailey, Appellant, vs. Arthur Sanders, Appellee.

Transcript of Record. U])on Appeal from the

United States Circuit Court for the District of Idaho,

Northern Division.

Filed Januarv 7, 1909.

F. D. MONCKTON,
Clerk.
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STATE^iIEXT OF THE CASE.

It will appear from the Bill of Complaint that in tlie year

1897 one William M. Hatelv made homestead entrv' under the

General Homestead Law for 160 acres of land, on the ceded por-

tion of the Xez Perce Indian Reservation in Idaho Co., Idaho,

resided thereon until March 1001 ; that in January, 1901, he

filed his notice of intention to conmuite his entry and pay the

t'ovemment price and take his final receipt and patent ; that

inirsnant to siich notice, he made his final proof, and commuted

his said entrj^ in March, 1901, and on April 2nd, 1901, sold the

land to J\. C Beach and made a conveyance by waiTanty deed

to Beach therefore. A controversy arose after entry of the land

and payment hy Beach to Hately for the deed was delayed, and

in the meantime Hately again sold his rights to the defendant

Arthur Sanders and executed a relinqiiishment of his rights

imder his commuted final proof to Sanders which relinquish-

ment Sanders filed in the local land office at Lewiston. San-

ders in order to make an entry of the land in the local land

office filed r.n ;;ffidavir of contest against Hately's entry to-

gether with said relinquishment alleging that the deed made by

Hately to Beach was procured without any consideration and

ihat such deed was obtained by deceit, etc. To this affidavit a

counter-affidavit was filed by Beach or his representative al-

leging the bone-fides of the transaction whereby Hately execut-

ed the deed to Beach and upon the issues joined as to the vali-

dity of such deed a hearing was ordered and had which resulted

in the local land office holding the entry for cancellation on

Hately's relinquishment. Appeal was taken from this

ruling of the local land office to the Commissioner of the Gen-

eral Land Office who affirmed the findings of the local office,
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and held tliat the entry of llately should be cancelled on

Hately's relinquishment, and from this decision a])peal was

also taken to the Honorable Secretary of the Inferior who re-

versed the ruling of the Honorable ('oiinuissionor, insofar as it

hold the entry for raneellatioii on the relinquishment, but held

that the record disclosed that, there had been a contract be-

tween Hately and Beach for the sale of the land before final

proof, and thai ihe entry for that reason should be cancelled,

iiol on Hately's relinquishment but for and on account of the

contract for sale of the land before final proof. A rehearing

was asked for, and the Secretary upon such rehearing reaf-

firmed his former holdiuii-, thereupon the entry of Hately was

finally cancelled in the local land office and the defendant

Sanders was permitted to file his homestead and did file a

homestead and went into possession.

The plaintiff lu-iciu is (he transferee of Beach and this suit

was brought in the Circuit Court to restrain Sanders from inter-

fering with the plaintiff's possession, and to restrain trespass.

No patent has yet been issued to either party and legal title is

still in the IJ. S. The defendant demurred to the Bill of Com-

plaint in the Court below on the ground as stated in the de-

murrer.

1. That it appeared from the Bill thai plaintiff is not en-

fitled to the relief prayed for.

2. That it appeared from the Bill that the Court had no

jurisdiction,

o. That the Bill is without equity.

4. That it appeared from the Bill that the title to land



was in the U. S. and that tlie only interest defendant had therein

was that of a homestead entry before final proof.

5. That it appeared from the Bill that Wm. M. Hately

under whom plaintiff claims his rights made a contract to con-

vey before he made his final proof on said land.

6. No diverse citizenship appears.

7. No question arising imder the constitution or laws of

the U. S. is involved.

The first four grounds of demun-er only were urged in

Court below.

The Coiirt sustained the demurrer and dismissed the bill

from which decree this appeal is had.

As error the plaintiff contends

:

1.

That the Hon. Circuit Court erred in holding that such

Court did not have jurisdiction of the cause of suit set out in

llie bill of complaint.

2.

That the Hon Circuit Court erred in holding that the bill

of complaint did not state facts sufficient to constitiite a cause

of suit.

3.

That the Hon. Circuit Court ein-ed in dismissing the Bill of

to the complaint.

4.

That the Hn. Circuit Court erred in dismissing the Bill of

Complaint.



POIXTS AND AUTHORITIES.

At the outset we wish to call the court's attention to the fact,

Oiat the contest in the local land office was n]ion the groimd that

the deed made by Hately to Beach was voidable for want of a

consideration, and th:U issue was joined on that fact alone. No

ciitention was made that the entiy was frandnlent or that the

€ntry was not made in liood faith, nor was there any issue made

or suggested upon the question as to wbether Hately had made

a contract to sell the land before his final proof.

L

The (^onrt \\ill entertain jnrisdiction to control possession

though the patent as not yet issued, or in other words, the

CoTtrt will entertain jnrisdiction to control possession, notwith-

standing, title still remains in the Government

Jones vs. Hoover, 144 Fed., 217.

McHenry vs. Nygart, 72 Minn., 2,

Allen vs. Dimlap, 24 Or., 235.

Moon vs. Hadiey, 43 Or., 249.

Kitchenear vs. Myers, 10 Or., 21.

Foster Fed. Eq. Pi-actice, Vol. 1.

Cornelius vs. Kessel, 128 U. S., 4.56.

It

The Court will entertain jurisdiction to restrain trespass

nnd having acquired jnrisdiction for one pnrjwse will retain



it to settle all tlie controversy between parties.

Peek vs. Avers and Lord Title Co., 116 Fed., 2T5.

III.

The Court will entei-tain jurisdiction to correct a mistake

of law in the land office.

U. S. vs. X. P. P. P. Co., 95 Fed,, 864.

James vs. Gei-mania Iron Co., 107 Fed., 597.

Cornelius vs. Kessel, 128 U. S., 456.

Lindley vs. Hawes, 2 Black, 554,

IV.

There is no inhibition in the law against selling or con-

tracting to sell before final proof in commuted homestead

entries.

Sec. 2301, P. S. Rev. Stat, as amended by act of Mar. 3rd,

1891. 1st Sup. Rev. Stat. pp. 943.

V.

There being no statute against contracting to sell, even

though Hately did agree to sell before proof, it did not and

would not invalidate his entry.

U. S. vs. Williamson, 207 U. S., 425.

Olsen vs. U. S., 133 Fed., 853.



IT. S. vs. RikM, 144 U. vS., 154.

U. S. vs. Kiclumls, 149 Fed., 450-451.

Pereles vs. Weil, 157 Fed., 423-5.

VI.

Even tlioni>-h this case does not coine within the Williamson

case supra. There is no evidence of any contract between

Hately and Boach or Bailey and therefore the Honorable Secre-

tary erred as a matter of law in finding- that there was a contract

and cancelling the entry for snch alleged cause.

vn.

Even though it was properly found that there was some

evidence of a contract and that such contract was prohibited then

it was the duty of the Honorable Secretary of Interior to order

a hearing upon that question. The Honorable Secretary erred

'uS a matter of law in arbitrarily cancelling or directing the

entry of Hately to be cancelled without a hearing.

Cornelius vs. Kessel, 128 U. S., 456.

Orchard vs. Alexander, 157 U. S., 383.

Stinson Land Co. vs. Rawson, 62 Fed., 426.

VIII.

In Lee vs. Johnson relied upon by defendant in the coiiri

below for authority for the proposition thai the Secretary i.ia\-
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direct a hearing for fraud whenever or wherever he finds it

before patent, w© insist that it is not authority for the propo-

sition, that the Secretary may arbitrarily cancel an entiy with-

out a hearing—^he can only do so after notice to the parties

or a hearing or an opportunity by the parties to be heard accord-

ing to law.

Cases siipra.

ARGUMENT.

Referring to the case of Lee against Johnson, it is our can-

tention that that case is authority for the proposition ; that the

Secretary of Interior may whenever or \vherever he finds fraud,

hold the entry from jjatent and direct a hearing. Prior to the

case of Lee vs. Johnson, it was an open question as to whether

the Secretary had such authority and the qiiestion there decided

Tv'as that such authority existed. Since that case the Supreme

Court in a niunber of cases have said, that while the authority

exists for the Secretaiy to withhold patent on account of fraud,

he cannot arbitrarily cancel an entry xvithout extending the

parties interested a hearing, and it is our contention that Lee

vs. Johnson is aiithority for the proposition only that the Sec-

retaiy may witlihold patent for fraud and can cancel only after

there has been an opportunity extended to the parties interested

tC' be heard upon the specific question and upon the matter for

which the entry is suspended.

Cornelius vs. Kessel, Supra.

Orchard vs. Alexander, Supra.

Michigan L. & L. Co. vs. Rust, 168 U. S., 593.



Tlio Bill of Complaint sets out in full the evidence had be-

bore the local office at the hearing, and the only evidence found

that in anywise by inference or otherwise refers to a contrae: is

in the four or five questions and answers in the evidonre of

William M. Tlately and no fair minded person can say that

this evidence shows that there was any understanding or agrees

nient between Hately and Beach or Bailey to sell the land be-

fore final proof. Counsel for Sanders at the hearing in the

local land office asked witness, Hately

:

Q. What did Mr. Bailey say to you about proving up on

your land, assisting you to prove up, if anything at that tini:?

A. He said he had some folks that wanted a piece of land

in the timber. Well, he wanted a deed to the place, and I told

him if I had to make the deed what it would take to get the land.

Q. How much did you tell him you would take ?

A. I told him it would take $600, besides the expenses.

Q. Was there any special agTeement made by jov. and Mr.

Bailey at your house or place ?

A. He drew up some kind of an agreement but I don't

know what it was.

Q. Did he read it to you and inform you of the purport

of the paper?

A. Yes.

This is practically all of the evidence there is of any contract

c«r agreement and the imagination must indeed be a lively one

that can say it constitutes a contract or agreement or under-

standing to sell. Besides, this occuiTed in January, 1901, pre-

sumably after Hately had filed his notice of intention to make

his final proof, and after he had resided on the land and im-
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proved and cultivated it for three years, in fact after he had

done everything which the law required thati he should do to

obtain his patent. Hately had never met Bailey before Janu-

ary, 1901. The most that could be contended for from this evi-

dence would be that Hately had in mind a price at which he

would sell the place after he got his title thereto, and I under-

take to say, there is no man who makes a final proof upon a

homestead entry who does not have or entertain the same or a

similar idea.

It is the man who procures another or a man who goes with

the purpose of selling to another and enters Government land

that the law denounces. It is not the man who is in good faith,

lived on his land for the required number of years and who has

II jade the place his home and improved and cultivated the land

and then concludes to commute and pay for his land with an idea

that if he then can get his price, will sell—that the law is direct-

ed against. The law is designed to prevent one man tO' enter

the land for the benefit of another as an instrument or as a

means. No one can say that the contract Hately says was drawn

up and read to him did not as much refer to the matter of aid-

ing him in making his final proof as to any other fact or thing.

There is no intimation that it referred to sale or that it was

signed by anybody or was executed or intended to be an agTee-

ment between the parties affecting any^vise the land.

U. S. vs. Budd, 144 U. S., Supra.

IT. S. vs. Richards, 149, Fed., 450,

. Olsen vs. U. S., 133 Fed., 852.
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The law will not presume fraud iu all proceediugs but fraud

must be proved by clear and convincing evidence.

U. S. vs. Mills, 169 Fed., 687.

We respectfully submit the decree of the lower Court should

be reversed.

DOUGLAS W. BAILEY,

In Propria Personam and Solicitor for Plaintiff,
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STATEMENT OF THE CASE.

The order of the Honorable Secretary of the Interior, E. A.

Hitchcock, dated December 9, 1904, and found on pages 61 and

71 of the Transcript, and the opinion on demurrer of his Honor,

Frank S. Dietrich, District Judge, found on pages 94 to 126 of

the Transcript each contains such a full, clear and concise state-

ment of the facts to be considered herein that we feel that any

effort ujion our part to present an extended statement of the case

would be a useless repetition, and we. therefor, adopt these

statements as our own.

POINTS AND AUTHORITIES.

I.

Equity will not entertain jurisdiction in the Federal Courts

where the plaintiff has a plain, speedy and adequate remedy at

law.

Whitehead vs. Schattuck, 138 U. S. 146 and cases cited.

Followed in N. P. R. Co. vs. Amacker, 49 Federal 529.

Gordon vs. Jackson, 71 Federal 86.

Gombert vs. Lyon, 80 Federal 305.

Blythe vs. Hinkley, 84 Federal 228.

Davidson vs. Calkins, 92 Federal 230.

See also Scott vs. Neeley, 104 U. S. 106.



II.

Illegal proceedings of the Land Department and all facts as

to title can be shown in an action at law. as well as in a suit in

equity for the recovery of the possession of the premises by the

owner and of the lands and profits.

Smith vs. New Orleans Canal & I'.anking Co. et al. 141

U. S. 656.

III.

Decisions of the Interior and Land Department u])on ques-

tions of fact pertaining to the acquisition of title to jjublic land

are conclusive ujion the courts in the absence of fraud.

Lee vs. Johnson, 116 U. S. 48.

Approved and followed in,

Carr vs. Fife, 156 U. S. 498.

Bishop, etc. vs. Gibbon, 158 U. S. 156.

Calhcun vs. \"iolet. 173 U. S. 61.

ARGUMENT.

In the case at bar the legal title to the land in controversv

is in the L^nited States. The defendant is in possession under a

homestead entry accepted by the Department of the Interior, after

a hearing upon the rights of the complainant's grantor before

that Department. There is no other action, suit or preceeding of

anv nature ])ending before any tribunal. Cnder such state of
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fact, e(|uity will not entertain inrisdiction.

Tf the 'c:ip]iellant has any ri^ht of action, it is an action of

law. In |)aia,<j^rai>li 17 of the l>ill of comiilaint, fonnd on i)a;^"c

25 of the transcript, he alleges that he is the "( )\vner of the

premises in controversy and is entitled to the possession of same.'"

Tn paragraph 12 of the bill of coni])laint, found at jiages 21 and

12 of the transcri])t, he alleges that the defendant "( )n or about

the 18th of A])ril, 1902, went into ])ossession of said premises

and is now occu])ying the same and residing thereon, * " ''

and is cultivating and otherwise using said lands for his own use

and profit and a])])ropriating the issues tiierefroni to his own use

and benefit to the great injury and prejudice of this plaintiff."

There is no occasion for resort to a coint of e(|uity either to es-

tabli.sh appellant's right to the land or to ])ut him in jxissession

thereof. He has a ]:)lain, speedy and adef|nate remedy at law to

recover ])osstssion of the premises, if he desires possession, or

to establish his right to possession.

The learned District judge, in ])assing ujion th'" dennu'rer,

filed a ver\- exhaustive ojiinion upon the (|ueslion as to whether

or not the appellant, bv his liill of complaint, had presented a

case which would justif)- a coiut in re\iew ing the action of the

Land Departnx'iit in cancelling the entry of ll.Uely and allowing

the .\]>i)ellee, ."zanders, to file ui^oii the land, which is incorporated

in the record, and as we recognize our inability to adil anything

to what is there said we will not discuss the subject further than

to call attention to the argun ent of coimsel in his brief upon the

sufficiencx' of the evidence u]ion which the Ilonorable Secretary

of the Interior found that the entrynian, Hately, and the com-

plaintant, I'ailey, entered into an agreement, prior to the time

Hatelv had made commutatif>n proof, for the sale of the land, to

which he was to ac(|uire title, to I '.each. an<l quotes what he a.s-

scrts to be all of the evidence upon that point. In addition to this



lira] tcstinionv, \vc tind that llately's ijroof was not filed in tlic

land office and the niinimnni price of $1.25 i)er acre jiaid nntil

March 2*)th. 1*'()1, and that immediately following and on the 2nd

(1 IV of April. l')01, I lately and his wife delivered to IJeach a

warranty Avvd in the ordinary form, pnrporting to convey to

Peach ahsolntely. in consideration of the sum of $800.00. $200.00

of which presnmahh' was j)ai<l into the land office as the purchase

price of the land.

We most res])ectfnlly snhmit that this oral testimony, al-

though mealier, coupled with the consumation of the purported

agreement, is sufficient to sustain the decision of the Honorable

Secretary of the Interior.

\\ e res|)ect fully submit that the order and decree api)ealcd

for .^houM be affirmed.

|. H. FORNEY.

FRANK L. MOORE,

Moscow. Idaho.

Solicitors and Counsel for Appellee.
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Reply Brief and Supplemental Brief of Plaintiff and Ap-

jiellant.

Plaintiff has no title upon which to maintain action at law,

legal title still being in the U. S., and equitable title is not suf-

ficient to miaintain rejectment in U. S. Court.

Johnson vs. Christean, 128 U. S., 375.

Am. Mtg. (jO. vs. Hopper, 48 Fed., 47.

The Court has jurisdiction even though defendant is in po-

session.

Ida Code Civil Procurence, Sec. 3379.

Wehrnian vs. Conkling, 155 U. S., 324.

The question of possession is only material in so far as it

indicates, if in the defendant, an adequate remedy at law. If,

however, an adequate remedy at law does not exist the juris-

diction is complete.

Wehrman vs. Conkling, supra.

"Further this is not a suit either to quiet title or remove a

cloud and if the Court is of the opinion that the words "your



orator be quieted and confirmed in his right to the said real

estate" set out in the prayer of tlie Bill, are of sufficient force

TO give character to the Bill as one to remove a cloud on quiet

title, we then here ask to amend the Bill by striking out such

words, for the sole ])urpose of the Bill is to restrain waste and

enjoin the defendant from interfering with the plaintiff's pos-

session and enjoyment of said estate and for an accoimt for past

rents etc." The foregoing statement was made in the Court be-

low and is reiterated here in reply to charge of counsel for de-

fendant in their brief at page 4.

The Court mr.v review the action of the land department

foi- error of law or clear mistakes of facts.

Hogt vs. Weyerhanser, 161 Fed., 380.

James vs. Germania Iron Co., 170 Fed. 600, C. C. A.

TJ. S. vs. K P. R. R. Co. 95 Fed., 870, C. C. A.

TT. S. vs. Winona, 67 Fed., 946.

Bogau vs. Edinburgh Mtg. Co., 63 Fed., 192.

It is charged in the Bill that the Secretary of the Interior

did make gross mistake of fact and did consider facts as proven

concerning which no proof whatever was offered on the hear-

ing.

See Exhibits "A," "B," "C," "D," "E," and "F" and Sec-

retary's Findings Exhibit "J." These Exhibits as charged in

the Bill of complaint contain all the evidence in the case.

Let us note the material facts found by the Honorable Sec-

iiJary upon which there was no proof.



On page 68, Transcript, Exhibit "J," the Honorable Sec-

retary says:

"It is observed that throughout all the transactions in the

case, there is no personal appearance or action by Beach except-

ing only that when the local officers called his attention to the

additional payment required by your said office lettet of Nov.

7, 1901, he stated iliat the only interest he had in this land wa'i

that he had loaned Mr. Bailey $200.00 to pay for the Commuta-

tion proof."

There is not a word of proof to support this finding". A.nd

in succeeding paragraph, he says, page 6 of transcript:

''Two witnesses testified that Beach, on Christmas Day

IDOl, told them that Mr. Bailey had paid him back his$200.00

etc."

The fact is these two witnesses testified that this was told

them by Beach on Christmas Day, 1902, and instead of a moiitl!

before Hately filed his relinquishment it was a year subsequent

to that date. This is material because the Secretary makes ?

point of the fact that Beach disclaimed any interest in the land

before Hately filed his relinquishment and that the land office

did not know of Beach's interest in the land at the time the: re-

linquishment was filed etc.

And again, the Honorable Secretary says, page 69 of tran-

script :

"Beach has never paid Hately any consideration, has never

assumed control of the land.'"

There is not a word of proof that Beach never assumed con-

trol of the land.



And again, tlie Honorable Secretary finds, page 6i) of tran-

script :

'•On the other hajid, it appears from the evidence: (1) that

in January, 1901, two months before commutation proof was

•offered, Bailey indiiced Hately to enter into a verbal agreement

v)f which a memorandum was written and explained to him b;;

Bailey, to make commutation proof in the interest of some other

I
erson and make cash payment with money furnished by Bailey

and receive $600.00 as the consideration tberefor."

There is not a syllable of testimony to support this finding

of fact

See Exhibits ^'D," "E," and "F.'^

And again, in tbe same paragraph, page 69 ^

''(2) That in pursuance of this agi-eement, Bailey had Hat-

tly submit his proof on March 9, 1901, which Bailey obtained

from the officer taking the same and a few days later delivered

to the local office: that after an interval of two weeks Bailey

obtained money from Beach and on March 29, 1901, made the

'Ciish payment then required."

There is no testimony whatever to support this finding, but

on the contrary Hately in his affidavits Ex. D. and L. says he

made the payment of $200 and commuted the entry, etc.

And again, in the same paragraph, page 69—70

:

(3) That on April 2, 1901, Bailey had Hately execute a

deed to the said land according to their said agreement, naming

l^each as grantee therein, presumably to secure the latter for

5i^200.00 advanced."

There is no evidence to support this finding.



And again in the same paragTapli, page 70

:

"(4) That in payment of the consideration agreed upon in

'lannary, Bailey gave Hately said sight draft on Beach."'

There is no evidence to support this.

And again in the same paragrapli, page 70

:

"(5) That Bailey for one year and nearly three months held

and then filed for record the said deed, Exhibit A."

There is no evidence whatever that Bailey ever held the deed

at all.

The conclusions of the Land Department are only conclusive

upon the Courts when made in a proper proc-eeding and after

notice and an opportunity to be heard by parties in interest.

Cornelius vs. Kissel, 128 U. S., 450.

Orchard vs. Alexander, 1.57 U. S., 313.

Michigan Land & Lumber Co. vs. Rush, 168 U. S., 593.

Guarantee Savings Bank vs. Bladon, 176 U. S., 449.

The plaintiff or his gTantee, K. C. Beach had no notice that

th.e entry of Hately was to be attacked for fraud. The affi-

davits iipon which tlie hearing was ordered and the order for

hearing only indicated that the question for investigation was

whether Hately had made a deed of conveyance to Beach ; if so

he could not relinquish and if not, he, Hately could relinquish

and this was the only question of fact at issue in the hearing.

See Exhibits "D," "E," and "M."
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If, upon such heai'ing, or from any other source, the Sec-

retary was advised that the entry was fraudulent, it was his

<hity to order a liearing'. He had no such arbitrary authority

:i.. i;nve the right to cancel the entry.

See Orchard vs. Alexander, supra.

Stimson Land Co. vs. Rawson, 62 Fed., 429.

The case of Lee vs. Johnson, IIG U. S., 48, cited by counsel

for defense has no ap])lieation ht-re. In this case I wish to call

the Courts especial attention to the fact that the question in con-

troversy was to right of the Secretary of the Inerior to cancel

an entry before final proof, and we all know that until final

proof is made, there is no vested right, but after final certificate

a different iiile obtains and an entry cannot be canceled with-

out notice. In the cases following, Lee vs. Johnson, viz. : Cor-

nelius vs. Kessel, 128 U. S., supra, and Orchard vs. Alexander,

157 U. S., supra, and other involving the right of the Secretary

to cancel after entry Lee vs. Johnson is not sited nor referred

to, it has been held that before final proof no vested rights ex-

ist and the land may be withdrav.Ti from entry, and the entry-

man has no redress.

Orchard vs. Alexander, supra.

Michigan Land & Lumber Co. vs. Rush, supra.

Guarantee Savings Bank vs. Bladon, supra.



Tlie Convt says, in Cornelius vs. Kessel, snpra, that tlie

])(i\ver of supervision and control lodged in the Secretary can

only be exercised when the entry was made on false testimony^

Nov.' let us see if there was any false testimony given by the

entrynian upon his final proof herein. Sec. 2290, page 942,

1st Supplement R. S., provides that one may enter 160 acres of

land upon filing an affidavit that he is taking the land in good

faith for his own exchisive use, etc., and that he has not any

contract or agreement by which title he acquires may iniire to

iLe benefit of any other person, etc."

Under this Section, Plately entered the land on May 1st,

1S97, and lived upon and improved same until March, 1901.

Sec. 2301, pag-e 943, 1st Supplement R. S., provides that any

fine may commute after 14 months by proving that they have

settled and resided upon and cultivated.

Under this Section, Hately gave notice of his intention to

make proof on January' 24, 1901, and did make proof on March

9, 1901.

While there is no law authorizing it, the proof shows that

he was asked upon making final proof, the question

:

"Have you sold, conveyed or mortgaged the land ?"

See Exhibit 1, copy of final proof, page 29, transcript, to

which the entryman answered "No."

Now where then, is the false testimony upon which the Sec-

retary may act to cancel the entry. Surely it will not be con-

tended that the testimony indicated in Exhibits "A," "B," "C"

and "F," amounts to a sale or a conveyance.

Townsend vs. Eenton, 30 Minn., 531, 16 N. W.
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In Stimson Land Co. vs. Rawson, 62 Fed., 429, the Court

says:

"Secretary must make findings of fact contradicting- the

evidence upon which the entry was allowed in a material point'.'

The present case is not like the usual case wherein the entr> -

loan is charged with having made the entry for the use of an-

other. Herein, the entnnnan made his entry May, 1897, went

u]ion the land as the record disclosed, huilt his own home, fenced

a part of the land, built a bam and otherwise improved the prem-

ises and resided there with his family until March 9, 1901, and

it is not intimated that any agreement to sell was made until

after the 14 months residence, which entitled him to a patent

upon proof of settlement, residence and cultivation, and until

after he had done all the law required him to do and until after

he had notified the Government of his intention to commute

his entry. His good faith cannot be questioned ; his settlement

and cultivation cannot be questioned nor the sufficiency of the

residence.

The entr^anan had a right to prove up with intention of sell-

ing after he acquired the title.

U. S. vs. Budd, 144 U. S., 154.

U. S. vs. Olson, 133 Fed., 8.51, C. C. A.

U. S. vs. Richards 149 Fed., 443.

There is not a word of evidence in this case that Hately

agreed to sell or Bailey agreed to buy. The only statement
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^IlO\vn by tlie evidence is: "He (Bailey) Wcinted a deed to tlie-

|i]ace and I told him it I had to make a deed what it avouM

take to get the land. I told bim ii \voidd td:e $600.00 besides

the expenses."

All of the evidence iipon the heanr.c claimed as tending to

kIiow an agreement to sell is fonnd in the five line-i last cuioted,

and all the facts upon Avhieb the IIonoi-;;])lo Secretary made hiii

conclusions were written into the record so the Bill charges, by

an officer of the local land office, after the hearing has been

closed and without the knowledge of the parties; and this same

ufficer has since found his reward for official misconduct iii

dismissal from office and an indictment against him by tln'

Federal Grand Jury.

"He w^anted a de^d to the place and I told him if T had to

make a deed what it would take to get the deed. I told him it

v.ould take $000.00 besides the expenses."

When the Honorable Secretaiy undertook to say that this-

testimony amounts to a contract to sell, it is a queation of law.

And to hold that such a state of facts amounts to a contract

to sell is a gross error of law and such error of law as is con-

templated when the Courts say that in error of law the find-

ings of the Land Department may be set aside.

It is upon this assmnption that such facts amount in law

to a contract such as is denounced by the Statute and for -which

he undertakes to declare that "it ended the contract between

Hately and the United States indicated by his filing and entry

liaving violated the conditions upon which his entry was al-

lowed, etc."

T wish to ask the Court to observe that this bearinu' wa-'
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t.rdeved for the sole purpose of detenu inin^' tlie fact as I*'-

whether Hately had made a deed to Beach. It was contended

by Beach that he had and that therefore Hately had no riajlil

to relinquish the land back to the govermaent and conlciKU'd

by Sanders that Hately had not made any valid conveyance

!ind therefore had a right {<> relintiuish twu] tins v/as the qnew-

tion at issue and to be determined by the hearing. Hence the

side represented by Beach filed the original deed, Exhibit "A,"

i'.ud Ex!ii!>Its -'IV ;:]!![ "'C" and rested his case, and the quey-

tions by Sanders which elicited the language construed to be .*i

contract in violation of the Statute hereinbefore quoted, vcii^

dL.emed only preliminary to the main question afterwavfls

brought out as to whether Hately had actually executed a deed

and received any consideration for the same.

The law is that after an entrviuan has made proof and

conveyed the land he cannot relinquish back to the Govern-

ment. Yet this was what Hately and Sanders were trying to

(io and Avhat Beach was trying to prevent them fi'om consum-

•aiating.

Xote the erroneous conclusions of laAv in the latter part of

the Secretary's decision. Exhibit "J," page 71, transcript.

"It follows that Beach took nothing by said deed," and the

succeeding paragraph, page 71, transcript.

"It was error for your office to hold Hately's entry for

cancellation upon his relinquishment. The Department has

held that when proof has been made no deed may

be defeated by means of a relinquishment, etc."

ISTow, if Beach took nothing by the deed, why was it error to

cancel the entry on the relinquishment? The conclusion is so
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i)alpably erroneous as a matter of law that it reqitires no citation

of authorities or argiiment to make it sure.

In the last paragraph of said Exhibit "J" the Secretary, a^

conclusions of law, finds, page 71, transcript:

"It appearing that Beach has no standing as a bona fide

transferee, having the right to make the additional payment,

required, etc."

This is clearly an error of law- The land Department

can surely have no right to adjudicate upon the rights acquire^l

by a deed between private parties nor to nullify those rights.

The Court will observe, too, from the Bill Exhibit "L,
'

that before said decision was made by the Honorable Secretary,

Hately, the entryman recanted of his former action in attempt-

ing to relinquish and the defendant herein to file on said land,

and filed his affidavit. Exhibit "M" in said land office, from

which it appears that no ante final proof agi-eement was made^

so that as against said five lines of evidence, last quoted, al-

leged to establish such agreement, the Secretary had the three

sworn statements of the entryman to the contrary, viz., Exhibit

"L," Exhibit "I" and Exhibit "D."

Referring again to the right to maintain this suit tho patent

lias not yet issued.

The reason is so strong that it seeuus there should be no doubt

about the right. Let us illustrate. Supposing for instance-

that defendant, Sanders, should occupy the land under his

homestead filing for the full period of 7 years and then re-

linquish and another should file and occupy for another seven

years and after the expiration of liis time another and then
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I'.nother. When would plaintiff be able to obtain reliefs I'lii-

is not an overdrawn illustration.

And again, the land is not now so far as plaintiff's riulits

are eoncenied ('/( /'/('/•/. The Land Office has <lone all it will

ever do in respect thereto and its judgment is final, hence the

right of plaintiff to apj)eal to the Cmirt shoi'ld not bt^ denied.

As said bl the Conn in llawley vs. Deller, 17s V. S.. 4N'.>.

Speaking with approval of Am. Mort. Co. vs. Hopper, M, Fed.,

553.

That redress ean always be had in the Courts ulieii ilic nj-

fieers of the Land Department have withheld from the entry-

I'lan his rights, etc.

Whenever the local office approve the evidence of settle-

ifent, etc., and receive the price and issue a receipt it amounts

1-0 a contract known as an entry. Such a contract is known ;i-

an entrv, it may, like other contracts, be voidable when by due

proceedings the entry is set aside the contract is terminatwl.''

Parsons vs. Venzkee, 164 U. S. 91.

To set aside contract for fraud, proof must L>e clear and

convincing.

r. S. vs. ]\rills, 16^ Fed., supra.

Walker et al. vs. CoUens, 59 Fed., 70 and cases cited.



14

When CongTess amended Sec. 2301 and added to the pro-

visions requiring "proof of residence," the presumption is

tliat by enumerating the requirements all others were excluded.

Ex'pressio Unires est exclusio alterius.

U. S. vs. Williamson, 207 U. S., supra.

26 Am. & Eng. Enc. of Law, 2d Ed p. 604 and note.

Johnson vs. S. P. Co., 117 Fed., 462.

The Sec. before amended required only proof of settlement

and cultivation—as amended proof of settlement and of resi-

dence and cultivation is required and nothing more.

DOUGLAS W. BAILEY,

Solicitor for the Plaintiff and in Propria Persona.
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[Names and Addresses of Counsel.]

W. H. ABEL, Esquire, Montesano, Washino;ton, and

GEO. A. WOTTON, Esquire, P. 0. Box #675,

Tacoma, Washington, and

THOS. M. VANCE, Esquire, Olympia, Washington,

Attorneys for Plaintiff in Error.

CHAS. E. MILLER, Esquire, South Bend, Wash-

ington, and

RALPH WOODS, Esquire, Tacoma, Washington,

Attorneys for the Defendant in Error.

[Order Extending Time to Prepare, etc., Transcript

of Record.]

In the Circuit Court of Appeals for the Ninth

Judicial Circuit.

No. .

J. J. JOHNSON,
Plaintiff in Error,

vs.

WILLAPA LUMBER COMPANY,
Defendant in Error.

For good cause shown, it is now ordered that the

time in which to prepare and file transcript of record

in the above-entitled cause be, and the same is hereby

extended until March 1st, 1909.

Dated February 3, 1909.

C. H. HANFORD,
Judge.
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[Endorsed]: No. 1685. United States Circuit

Court of Appeals for the Ninth Circuit. Order En-

larging Time to File Eecord Thereof and to Docket

Cause. Filed U. S. Circuit Court, Western District

of Washington. Feb. 3, 1909. A. Reeves Ayres,

Clerk. Saml. D. Bridges, Deputy. Filed Feb. 19,

1909. F. D. Monckton, Clerk.

In the Circuit Court of the United States, for the

Ninth Circuit, Western District of Washington,

Southern Division.

WILLAPA LUMBER COMPANY (a Corporation),

Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Complaint.

Comes now the ])laintiff, Willapa l^umbcr Com-

pany, b}^ Chas. E. Miller, its attorney, and complain-

ing of J. J. Johnson, the defendant above named,

shows and alleges:

I.

That the plaintiff Willapa Lumber Company is a

corporation duly organized, created and carrying on

business under and by virtue of the laws of the State

of Iowa, having its principal place of business at the

City of Muscatine, in said State; that it is a non-

resident of the State of Washington and is a citizen

of the said State of Iowa; and that it is duly licensed

to do business in the said State of Washinaton and



WillaiHi Lumber Conipcni//. 3

lias paid its animal license fee last due and fully eom-

plied with the laws of said last mentioned state in all

respects.

II.

That the defendant, J. J. Johnson, was, at the time

of bringing this action, and still is, a citizen of the

State of Washington and at all of the times herein

mentioned was a resident and inhabitant of the City

of Montesano, in the County of Chehalis and State

aforesaid.

III.

That the matter and amount in dispute in this ac-

tion exceeds the sum of Two Thousand Dollars, ex-

clusive of interest and costs : that this action is of a

civil nature and that the plaintiff prays in its com-

plaint for judgment against the defendant in the sum

of Fifteen Thousand Dollars.

IV.

That the controversy in this action is wholly be-

tween citzens of different states, as aforesaid.

V.

That on the 25th day of September, A. D. 1905, at

South Bend, Pacific County, Washington, the plain-

tiff and defendant entered into an agreement in writ-

ing, which was duly subscribed by them, and there-

by it was mutually agreed between them, as follows:

that the defendant should sell and deliver to the

plaintiff. Five Million (5,000,000) feet of Fir Logs,

at the plaintiff's Mill Boom, at Raj^mond, Pacific

County, Washington, within a reasonable time, such

delivery to begin as soon as the necessary logging

operations of the defendant thereto could conveni-
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ently be put under way and to continue without un-

reasonable interruption until all of said logs should

be delivered and that the plaintiff should pay the

defendant therefor, the sum of Five and 75/100

($5.75) Dollars, per one thousand feet, board

measure, upon delivery, from time to time.

VI.

That on the 25th day of October, A. D. 1905, which

was a reasonable time after the making of said con-

tract, at Raymond, aforesaid, the plaintiff was ready

and willing, and duly offered to receive and pay for

said Fir Logs and requested the defendant to deliver

the same, and otherwise has duly performed all the

conditions thereof, on its part.

VII.

That the defendant has failed and refused to de-

liver the said Fir Logs, or any part thereof, except-

ing Two Million, One Hundred and Seventy-two

Thousand, Three Hundred and Eighteen (2,172,318)

feet, board measure, which was delivered by defend-

ant and paid for by plaintiff from time to time, prior

to January 21, 1907, whereby the plaintiff has

suffered damage to the amount of Fifteen Thousand'

($15,000.00) Dollars.

Wherefore, plaintiff prays judgment against the

defendant J. J. Johnson, in the sum of Fifteen Thou-

sand ($15,000.00) Dollars, and for its costs and dis-

bursements in this behalf expended.

CHAS. E. MILLER,
Attorney for Plaintiff.

P. O. Address: South Bend, Wash.
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State of Washington,

Pacific Goimty,—ss.

F. C. Schoemaker being duly sworn according to

law, deposes and says:

1. Tliat he is the duly elected, qualified and act-

ing secretary of the plaintiff corporation, Willapa

Lumber Company, described in the foregoing com-

plaint and makes this affidavit for, on its behalf and

as one of its officers.

2. That he has read the foregoing complaint and

knows the contents thereof and that the facts therein

stated are true of his own personal knowledge.

F. C. SCHOEMAIvER.
Subscribed and sworn to, before me, by the said

F. C. Schoemaker this 26th day of October, A. D.

1907.

[Notarial Seal] CHAS. E. MILLER,

Notary Public for the State of Washington, Resid-

ing at South Bend, in said County.

[Endorsed]: "Filed U. S. Circuit Court, Western

District of Washington. Oct. 28, 1907. A. Reeves

Ayres, Clerk. Sam'l. D. Bridges, Deputy Clerk."
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In the Circuit Court of the United States, for the

Ninth Circuit, Western District of Washington,

Southern Division.

WILLAPA LUMBER COMPANY (a Corporation),

Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Demurrer.

To the Hon. C. H. HANFORD, Judge of the Circuit

Court for the District of Wasliington

:

The demurrer of J. J. Johnson, the above-named

defendant, to the complaint of the Willapa Lumber

Company, respectfully shows:

1.

That enough does not appear upon the face of the

complaint to show facts sufficient to constitute a cause

of action against the defendant above named.

2.

That said complaint is defective in that it does not

set forth haec verba or substantially the contract

sued upon in the above-entitled action.

3.

That enough does not appear upon the face of the

complaint to show that the plaintiff has complied with



Willapa Lnmhcr Company. 7

all the terms and conditions of the contract, as a con-

dition precedent to entitle it to a right of action.

GEO. A. WOTTON,
Attorney for Defendant, 411 Bank of California

Bldg., Tacoma, Washington.

I hereb}^ certify that the foregoing demurrer is in

my opinion well founded in point of law.

Dated at Tacoma, Washington, this 16th day of

November, A. D. 1907.

GEO. A. WOTTEN,
Attorney for Defendant.

[Endorsed]: "Filed Nov. 16th, 1907. A. Reeves

Ayres, Clerk."

And afterwards, to wdt: on Tuesday, the 4th day of

February, 1908, the same being the First Judicial

Day of the regular February, 1908, Term of said

Court—Present the Honorable CORNELIUS
H. HANFORD, United States District Judge,

presiding—the following proceedings w^ere had

in said cause, to wit:

[Order Overruling Demurrer, etc.]

No. 1318.

WILLAPA LUMBER COMPANY

vs.

J. J. JOHNSON.

This cause came on for further hearing upon the

demurrer of the defendant to the complaint herein,

and w^as argued by counsel; whereupon upon due
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consideration thereof, it is ordered by the Court that

the said demurrer be, and the same is hereby over-

ruled and the defendant is allowed twenty days from

this date within which to file his answer herein.

In the Circuit Court of the United States, for the

Ninth Circuit, Western District of Washington,

Southern Division.

No. 1318.

WILLAPA LUMBER COMPANY (a Corporation),

Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Answer.

Comes now, the defendant J. J. Johnson, by Geo.

A. Wotton his attorney, and answering the complaint

of plaintiff filed herein, denies, admits and alleges

as follows:

(1)

Defendant answering paragraph one (1) of plain-

tiff's complaint has not sufficient knowledge or in-

formation thereof to form a belief and therefore

denies the same.

(2)

That the defendant answering paragraph two (2)

of plaintiff's complaint admits same, each and every

allegation and all therein contained.

(3)

That the defendant answering paragraph three (3)
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of plaintiff's complaint admits same, eaeh and every

allegation and all therein contained.

.(4)

That the defendant answering paragraph fonr (4)

of plaintiff's complaint, admits same, each and every

allegation and all therein contained.

(5)

That the defendant answering paragraph five (5)

of plaintiff's complaint, admits same, each and every

allegation and all therein contained,

(6)

That the defendant answering paragraph six (6)

of plaintiff's complaint denies same, each and every

allegation and all there contained.

(7)

That the defendant answering paragraph seven

(7) of plaintiff's complaint denies same, each and

every allegation and all therein contained.

That as a further and affirmative defense to plain-

tiff 's complaint, defendant alleges as follows, to wit

:

(1)

That on or about the 25th day of September, 1905,

at South Bend, Pacific County, Washington, the

plaintiff and defendant entered into an agreement in

writing, which said agreement is in words and figures

as follows, to wit:

THIS MEMORANDUM OF AaREEMENT AND
SALE,

made and entered into, in duplicate, this 25th day

of September, A. D. 1905, by and between J. J.
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Johnson of the City of Montesano, in the 'County of

Chehalis, and State of Washington, hereinafter

styled the FIRST PARTY and the Willapa Lum-

ber Company, an Iowa corporation, having an office

for the transaction of business and a mill for the

manufacture of lumber, at the town of Raymond, in

the County of Pacific and State aforesaid and

licensed to do business in the State of Washington,

hereinafter styled the SECOND PARTY, WIT-
NESSETH, as follows

:

(I)

The FIRST PARTY, in consideration of the

premises and agreements of the SECOND PARTY,
hereinafter more fully set forth, hereby bargains and

sells unto the SECOND PARTY Five Million

(5,000,000) Feet of FIR LOGS, and hereby promises

and agrees to deliver the same within a reasonable

time, at the Mill Boom of the SECOND PARTY, at

Raymond, aforesaid, such delivery to begin as soon

as the necessary logging operations of the FIRST
PARTY can conveniently be put under way, and to

continue without unreasonable interruption until all

of said logs shall have been delivered.

(11)

As rapidly as the said logs are delivered, at and

into said Mill Boom by the FIRST PARTY, as

aforesaid, the same shall be scaled, according to the

Spaulding Scale, by J. McDonell, at the said Town

of Raymond.

(Ill)

Upon the delivery and scaling of said logs, as



Wiliapa Lumher Company. 11

aforesaid, the SECOND PARTY promises to and

agrees with the FIRST PARTY, to promptly pay

liim, therefor, from time to time, the sum of Five

and 75/100 ($5.75) Dollars, per one thousand

feet board measure. Provided, that the FIRST
PARTY may, at his option, on the 20th day of each

calendar month, beginning with the 20th day of No-

vember, 1905, upon rendering to the SECOND
PARTY, a statement of the quantity of logs, then

lying in the water under this eontract, require an

advance from the SECOND PARTY, not exceeding

the sum of Two and 50/100 ($2.50) Dollars, per one

thousand feet, board measure, such advance, how-

ever, to bear interest at the rate of six per cent, per

annum from its date, until liquidated by the delivery

of logs or other method of payment.

(IV)

The FIRST PARTY covenants and agrees to and

with the SECOND PARTY that he will keep, pre-

serve and deliver the said logs free and clear from

all liens and incumbrances and that the SECOND
PARTY shall be entitled to and have a lien upon the

said logs, wherever they may be found for any un-

liquidated advances made to the FIRST PARTY,
or for an}^ liens for stumpage, labor or other char-

acter, which it may have been required to pay to

protect its interests under this contract.
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In testimony whereof the parties hereto have

executed these presents the day and year herein first

written.

[Seal] J. J. JOHNSON,
WILLAPA LUMBER COMPANY,

By F. C. SCHOEMAKER,
Its Secretary.

State of Washington,

Pacific County,—ss.

I, A. C. McNeill, a Notary Public in and for the

said State, do hereby certify that on this 27th day

of October, 1905, personally appeared before me,

J. J. Johnson, to me known to be the individual de-

scribed in and who executed the within instrument

and acknowledged that he signed and sealed the

same as his free and voluntary act and deed for the

uses and purposes therein mentioned.

In witness whereof I have hereunto set my hand

and seal of office the day and year in this certificate

above written.

[Seal] A. C. McNEILL,
Notary Public for the State of Washington Resid-

ing at Montesano, Chehalis County.

State of Washington,

Pacific County,—ss.

On this 3d day of October, 1905, before me, per-

sonally appeared F. C. Shoemaker, Secretary of the

corporation that executed the within and foregoing

instrument to be the free and voluntary act and deed

of said corporation, for the uses and purposes

therein mentioned, and on oath stated that he was
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authorized to execute said instrument and that the

seal affixed is tlie corporate seal of said corporation.

Witness my hand and official seal the day and year

first in this certificate al)0ve written.

[Seal] H. W. B. HEWEN,
Notary Public for the State of Washington, Resid-

ing in South Bend, in Said County.

(2)

That the said defendant within a reasonable time

after the signing of said agreement as hereinbefore

set forth and as specfiied therein, was willing and

ready to deliver said fir logs as set forth in said

agreement, and did at divers times deliver to said

plaintiff about 2,172,368 feet, board measure of fir

logs, and that the said defendant has been willing

and ready at all times prior to the commencement of

this action, to deliver the said fir logs as set forth in

said agreement hereinbefore specified.

(3)

That according to said agreement hereinbefore set

forth, the said plaintiff agreed to pay the defendant

for said fir logs promptly, but that plaintiff has

failed and refused to pay for said fir logs specified

in said agreement promptly and that the said plain-

tiff agreed further as specified in said agreement,

that plaintiff would advance to said defendant at his

option $2,50 per thousand for said fir logs when said

logs were in the water, that the defendant at divers

times demanded said advance of $2.50 per thousand

but plaintiff refused and neglected to pay same and

that the plaintiff has violated the terms of said



11 J. J. Johnson vs.

agreement by neglecting and refusing to advance

said Slim as specified in said agreement and further

has neglected to pay for said fir logs promptly when

same were delivered and has further utterly failed

to perform the conditions as specified in said agree-

ment.

(-1)

That said defendant has always stood ready and

willing and is now ready and willing to comply with

the conditions of said agreement and has never re-

fused to deliver said fir logs as specified in said

agreement but on account of the actions of the plain-

tiff the defendant has been hampered, delayed and

interrupted in the delivery of said fir logs.

(5)

That the defendant under the existing conditions

and the delays aforesaid, has delivered as great an

amount of fir logs under said agreement as possibly

could be delivered under the existing circumstances

and that the defendant is without blame for the do-

ings of the plaintiff as hereinbefore set forth.

That as a further and affirmative defense and

counterclaim to plaintiff's complaint defendant al-

leges :

(1)

Tliat at divers times prior to the commencement

of this action and during the life of said agreement

the plaintiff unlawfully and against the demands

and wishes of the defendant converted to the use of

said plaintiff various kinds of logs not specified in

said agreement. That the defendant protested to
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said plaintiff, but plaintiff continued to take posses-

sion of spruce, hemlock and cedar logs which was

the property of this defendant. That the ]ilaintiff

at divei-s times without the authority from said de-

fendant, would enter the boom. wherein this defend-

ant kept said logs stored and would convert said logs

to plaintiff's own use without the consent of said de-

fendant, all of which was a commercial loss and dam-

ages to said defendant.

(2)

That at divers times prior to the conunencement

of this action, the ]>laintiff converted to his own use

about 350,000 feet, board measure of spruce, cedar

and hemlock logs and that said plaintiff refused to

pay for said logs or any portion thereof save and ex-

cept $5.75 per thousand feet.

(3)

That said spruce, cedar and hemlocks were of the

i-easonable market value of $12.00 per thousand

which said spruce, cedar and hemlock logs were con-

verted and used by said plaintiff and that the differ-

ence between $5.75 per thousand feet and $21.00 per

thousand feet on said logs amounts to $2,187.50, that

said plaintiff has refused to pay said amount or any

portion thereof and that said amount is justly due

and owing from said plaintiff to said defendant.

AVherefore, defendant prays that plaintiff's ac-

tion l)e dismissed and that he recover $2,187.50 to-

gether with his costs and attorney fees herein ex-

pended.
GEO. A. WOTTON,
Attornev for Defendant.
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State of Washington,

Pierce County,—ss.

J. J. Johnson, being first duly sworn upon oath

deposes and says : Tliat he is tlie defendant described

in the foregoing answer, affirmative defense and

counterclaim, that he has read the foregoing and

knows the contents thereof to be true.

J. J. JOHNSON.

Subscribed and sworn to before me this 12th day

of March, A. D. 1908.

CHAS. M. METZLER,
Notary Public in and for the State of Washington,

Residing at Tacoma.

[Endorsed] : "Filed U. S. Circuit Court, Western

District of Washington. Mar. 17, 1908. A. Reeves

Ayres, Clerk. Saml. D. Bridges, Deputy."

In the Circuit Court of the United States, for the

Ninth Circuit, Western District of Washington,

Western Division.

No. 1318.

WILLAPA LUMBER COMPANY (a Corpora-

tion)
,

Plaintife,

vs.

J. J. JOHNSON,
Defendant.
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Reply.

Comes now the plaintiff, Willapa Lumber Com-

pany, a corporation, b}^ Charles E. Miller, its attor-

ney, and for reply to the answer of the defendant

herein, it denies, admits and alleges as follows, to

wit:

I.

It admits that the contract set forth in paragraph

one, of Defendant's first affirmative defense, is a

substantial copy of the contract between plaintiff

and defendant, described in the complaint herein,

II.

It admits that the defendant delivered to plain-

tiff 2,172,368 feet, board measure, of fir logs, to

plaintiff in compliance w4th said agreement, but it

denies that defendant was willing and ready at all

times, or at any time prior to the commencement of

this action to deliver the balance of the fir logs men-

tioned in said agreement.

III.

The plaintiff denies that it failed and refused, at

any time, to ]3ay for the fir logs, specified in said

agreement, promptly, or that it at any time refused

to make the advance of $2.50 per thousand, for said

fir logs, when in the water, and the plaintiff denies

that the defendant, at any time, make demand for

advances under the terms of said contract, that

plaintiff ever refused and neglected to pay same,

and the plaintiff denies that it ever violated the

terms of said agreement in any manner, and espe-
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daily by neglecting and refusing to advance any sum

specified in said agreement, and it denies that it ever

neglected to pay for any fir logs delivered by defend-

ant to plaintiff, under said contract, or that it has in

any way failed to perform the conditions specified in

said agreement.

IV.

The plaintiff denies that said defendant has al-

ways stood ready and willing to comply with the

conditions of said agreement, or that defendant,

prior to the commencement of this action, was ever,

or at any time, ready and willing to comply with

conditions of said agreement and the plaintiff de-

nies that defendant never refused to deliver the bal-

ance of said fir logs, specified in said agreement, and

the plaintiff denies that on account of any action on

its part, the defendant was ever hampered, delayed

and interrupted in the delivery of said logs.

V.

The plaintiff denies that the defendant has deliv-

ered as great an amount of fir logs under said agree-

ment, as possibly could be delivered under existing

circumstances, and the plaintiff denies that the de-

fendant is without blame for failing to perform his

«aid contract, because of any action of plaintiff.

VI.

The plaintiff denies each and every allegation con-

*;ained in paragraphs one and two of the defendant's

second affirmative defense.

VII.

The plaintiff admits the facts stated in paragraph
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three of said second affirmative defense, except it de-

nies that it ever converted and used any logs belong-

ing to defendant, without the consent of defendant,

or without delivery by him, and it denies that it ever

refused to pay defendant the sum of $5.75 per thou-

sand feet, board measure, for any logs delivered or

tendered by defendant to plaintiff, under said agree-

ment, and it especially denies that at the time of the

commencement of this action it was indebted to the

defendant in any amount or for any sum, under said

agreement.

Wherefore, the plaintiff prays judgment as

prayed for in its original complaint herein.

CHAS. E. MILLER,
Attorney for Plaintiff.

State of Washington,

County of Pacific,—ss.

I, F. C. Schoemaker, being duly sworn, depose

and say that I am the Secretary of the plaintiff cor-

poration in the above-entitled action; that I have

read the foregoing replication and know the con-

tents thereof and that the same is true as I verily

believe and that as such secretary he is an officer of

said plaintiff corporation upon whom service can be

made.

F. C. SHOEMAKER.
Subscribed and sworn to before me this 16th day

of April, 1908.

[Notarial Seal] CHAS. E. MILLER,
Notary Public in and for the State of Washington,

Residing at South Bend, in said County.
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[Endorsed] : "Filed U. S. Circuit Court, West-

ern District of Washington. Apr. 18, 1908. A.

Reeves Ayres, Clerk. Sam'l D. Bridges, Deputy."

In the United States Cireuit Court, for the Western

District of Washington, Western Division.

WILLAPA LUMBER COMPANY,
Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Verdict.

We, the jury empanelled in the above-entitled

case, find for the plaintiff and assess its damages at

the sum of Ten Thousand Six hundred Three &

80/100 Dollars ($10,603.80).

F. B. WOODRUFF,
Foreman.

[Endorsed] : "Filed U. S. Circuit Court, Western

District of Washington. Sep. 21, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy."

In the Circuit Court of the United States, for the

Ninth Circuit, Western District of Washington,

Southern Division.

WILLAPA LUMBER COMPANY (a Corporation),

Plaintiff,

vs.

J. J. JOHNSON,
Defendant.
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Judgment.

This cause came on regularly for trial. The par-

ties appeared by their attorneys, Charles E. Miller

and Ralph Woods, counsel for the plaintiff, and

George A. Wotten and Thomas Vance for the de-

fendant. A jury of twelve men was regularly em-

panelled and sworn to try said action. Witness on

the part of the plaintiJfi and the defendant were

sworn and examined. After hearing the evidence the

arguments of counsel, and instructions of the Court,

the jury retired to consider its verdict, and subse-

quently returned into court, with their verdict signed

by the foreman, and, being called, answered to their

names and say: "We, the jur}^ empanelled in the

above-entitled cause, find for the plaintiff and assess

his damages at the sum of $10,603.80, F. B. Wood-

ruff, Foreman. '

'

Wherefore, by virtue of the law, and by reason of

the premises aforesaid, it is ordered, adjudged and

decreed that the plaintiff, Willapa Lumber Com-

pany, do have and recover of and from said defend-

ant, J. J. Johnson, the sum of Ten Thousand Six

hundred Three and 80/100 Dolars ($10603.80) with

interest at the rate of six per cent (6%) per annum
from Sept. 23, 1908 together with plaintiff's costs

incurred herein taxed at $ , for all of

which let execution issue.

C. H. HANFORD,
Judge.
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[Endorsed] : "Filed U. S. Circuit Court, Western

District of Washington. Sep. 23, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy."

"J. & D. 81."

In the Circuit Court of the United States, for the

Ninth Circuit, Western District of Washington,

Western Division.

No. 1318.

WILLAPA LUMBER COMPANY (a Corpora-

tion),

Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Motion for a New Trial.

The defendant now moves the Court for a new

trial upon the following grounds

:

1. Errors of law occurring at the trial and duly

excepted to at the time.

2. Error in the admission and exclusion of testi-

mony.

3. Verdict is against law and against the weight

of the testimony.
W. H. ABEL,

Attorney for Defendant.

Postoffice address:

W. H. Abel, Montesano, Wash.

[Endorsed] : "Filed U. S. Circuit Court, Western

District of Washington. Nov. 2, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy."
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In the Circuit Court of the United States for the

Ninth Circuit for the Western District of Wash-

ington, Southern Division.

WILLAPA LUMBER COMPANY,
Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Order Overruling Motion for New Trial.

Be it remembered that the above-entitled action

came on regularly to be heard on the motion by the de-

fendant to set aside the judgment in this case and

for a new trial, before the Honorable C. H. Han-

ford, the Judge of said Court, before whom the ac-

tion was tried, the defendant being represented in

Court by W. H. Abel, his attorney, and the plaintiff

appearing by Chas. E. Miller, its attorney of record,

and after hearing the said motion and the arguments

of respective counsel and the premises being con-

sidered
;

It is ordered and adjudged that the said motion

be in all things, overruled, refused and denied, to

which ruling of the Court the defendant by his coun-

sel then and there duly excepted.

C. H. HANFORD,
Judge.
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[Endorsed] : "Filed U. S. Circuit Court, Western

District of Washington. Nov. 12, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy."

"G. O. B. 356."

In the Circuit Court of the United States for the

Ninth Circuit, Western District of Washington,

Western Division.

No. 1318.

WILLAPA LUMBER COMPANY (a Corpora-

tion),

Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Motion [for Extension of Time to File Bill of Excep-

tions].

The defendant now moves the Court for an exten-

sion of thirty (30) days wherein to file a bill of ex-

ceptions in this cause and tenders in support of this

motion the records and files of this cause and the

subjoined affidavit.

W. H. ABEL,
Attorney for Defendant.

Postoffice address:

Montesano, Washington.
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[Affidavit of J. J. Johnson.]

State of Washington,

County of Ohehalis,—ss.

J. J. Johnson, being first duly sworn on oath, de-

poses and saj^s: That he is the defendant herein;

that he has at all times intended to and still intends

to take the necessary stejjs to apply to this court for

a new trial of this cause, and, if need be, to sue out

a writ of error unto the Circuit Court of Appeals

of the Ninth Circuit, and for each of said purposes

will need a bill of exceptions ; that he had understood

that his attorney Geo. A. Wotten, intended to and

had filed and served the same, but did not learn until

two days ago that the same had not been filed and

served; that he thereupon made investigation and

ascertained that the testimony given at the trial of

this cause had only been recently reduced to type-

writing by the stenographer, and for that reason a

bill of exceptions had not been prepared, and that

defendant, or this affiant, has caused to be prepared

a bill of exceptions which he is ready and willing

and desires to file at this time and to serve same upon

the adverse party or its attorney; that this applica-

tion is made in good faith and without any inten-

tion to hinder or delay the progress of this cause

or the ends of justice ; that about ten days ago affiant

secured the services of one W. H. Abel for the pur-

pose of examining the records of this cause with a

view of taking the necessary steps for a new trial
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or to sue out a writ of error as aforesaid, but the

said Abel has been practically continuously engaged

in the trial of causes in the superior court of Chehalis

County, Washington, and for that reason has not

been able, until this day, to prepare said bill of ex-

ceptions.

J. J. JOHNSON.
Subscribed and sworn to before me this 28th day

of October, 1908.

[Notarial Seal] W. H. ABEL,

Notary Public in and for the State of Washington,

Residing at Montesano, Wash.

[Endorsed]: "Due service of the within and fore-

going Motion affidavit and Notice and hearing by

the receipt of copy thereof, together with true copies

of the exhibits recited thereon as being attached

thereto, hereby is admitted in behalf of all parties

entitled to such service by law or hy rules of court this

28th day of October, 1908.

CHAS. E. MILLER,
Attorney for Plaintiff."

"Filed U. S. Circuit Court, Western District of

Washington. Nov. 2, 1908. A. Reeves Ayres. Clerk.

Sam'] D. Bridges, Deputy."
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In the Circuit Court of the United States for Ninth,

Circuit, Western District of Washington, West-

ern Division.

No. 1318.

WILLAPA LUMBER COMPANY (a Corpora-

tion),

Plaintife,

vs.

J. J. JOHNSON,
Defendant.

Order [Granting Extension of Time to File Bill of

Exceptions].

On motion of defendant and for good cause shown,

it is now ordered that the said defendant have and

he is hereby granted an extension of thirty (30) days

wherein to file and serve his bill of exceptions in this

cause.

Dated in open court this 1st day of November,

L908.

C. H. HANFORD,
Judge.

[Endorsed] : "Filed U. S. Circuit Court, Western

District of Washington. Nov. 2, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy."

"G. O. B. 356."
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In the Circuit Court of the United States for Ninth

Circuit, Western District of Washington, West-

ern Division.

WILLAPA LUMBER COMPAiNY (a Corpora-

tion),

Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Bill of Exceptions.

Be it remembered that the above-entitled action

came on regularly for trial before a jur}^ on the 18th

day of Sejotember, 1908, before the Honorable C. H.

Hanford, Judge of said Court, the plaintiff appear-

ing by Charles E. Miller, Esq., and Ralph Woods,

Esq., his attorneys, and the defendant appearing in

person and being represented in court by Geo. A.

Wotton, and Messrs. Vance and Mitchell, his at-

torneys
;

I.

And the plaintiff to maintain and prove the issue

on its part called the following persons named as

witnesses who were duly sworn and examined upon

said trial, to wit

:

F. €. Schoemaker, J. P. Hobi,

C. H. Calendar, W. S. Cram,

J. H, Donovan, Chas. L. Lewis,

Ira Street and H. G. Schoemaker.
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And the plaintiff to maintain the issue upon its

part called F. C. SCHOEMAKER as a witness, to

whom, upon being dul.y sworn, among others, the

following questions were propounded upon his di-

rect examination b.y counsel for plaintiff and the

following answers were made thereto, and the fol-

lowing proceedings were had:

[Testimony of F. C. Schoemaker, for Plaintiff.]

Q. Now, 5"0u are the same F, C. Schoemaker who

entered into this contract with Mr. Johnson?

A. I am.

Q. At the time you entered into the contract, did

you have any talk with him as to when or how soon

these logs could be delivered?

To which question the defendant by his counsel,

then and there objected as incompetent and im-

material, and an attempt to show a variance with a

written contract, which said objection was then and

there by the Court overruled and denied and the

defendant, by his counsel duly excepted such ruling

by the Court, which said exception was allow^ed.

Thereupon the witness answered as follows

:

A. Mr. Johnson came to our office and we talked

the matter over, and he said that he had these logs,

and that he could begin operations at once and de-

liver them that winter, i. e., he said he could put the

logs in; we were very anxious to have these logs.
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(Testimony of F. C. Shoemaker.)

we needed them for our mill, and Mr. Johnson as-

sured us that he would use due diligence in putting

the logs into the water. We wanted him to make

a contract that he would agree to deliver these logs

within a certain time, and he wouldn't consent to

that for the reason that he said they would have to

come down the river by freshet and for that reason

he could not control the natural elements; in that

conversation we agreed that we would stipulate in

the contract that he should begin operations at once,

and he assured us that he would put in all the logs,

and if the proper freshets came, that we would get

them all at once, that is, that coming winter."

II.

And the plaintiff to maintain and prove the issue

on its part, called J. H. DONOVAN as a witness, to

whom, upon being duly sworn, among others, the

following questions were propounded upon his di-

rect examination by counsel for plaintiff and the

following answers made thereto, and the following

proceedings were had:

[Testimony of J. H. Donovan, for Plaintiff.]

Q. Now, about that time did you have any con-

versation wdth reference to when the logs mentioned

in that contract could be put in by him?
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(Testimony of J. H. Donovan.)

To which question the defendant, by his counsel,

then and there objected as immaterial, which said

objection was by the Court overruled and denied,

and the defendant, by his counsel dul_y excepted to

such ruling of the Court, which said exception was

allowed.

The witness thereupon answered as follows:

A. At the time the contract was made we talked

about when the logs would reach us and Mr. Johnson

said he would go right to work and would put them

into the water, that he would put force enough on

to cut the five million during the winter of 1905 and

1906, and if we had sufficient water if the freshets

were as they should be, as they generally are on the

North River, in that part of the country, they gen-

erally get freshets every year that bring logs in,

and it was understood he was to cut the five million

during the winter of 1905 and 1906.

III.

H. G. SCHOEMAKER, a witness called, sworn

and examined on the part of the plaintiff, u]3on be-

ing cross-examined by the defendant, testified in part

as follows:

[Testimony of H. G. Shoemaker, for Plaintiff

—

Cross-examination.]

By Mr. VANCE.—On direct examination you tes-

tified that Johnson was always advanced money on

the contract when he requested it ?

A. Yes, sir.
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(Testimon}^ of H. G. Shoemaker.)

Q. Now, on April 14, 1906, there was a credit to

his account of $832.72 ? A. Yes, sir.

Q. And you sent him a full statement showing

that credit? A. Yes, sir.

Q. Did he send down and ask that this money

be sent him ? A. Yes, sir, he did.

Q. Why didn't you send it to him?

A. Because, if we sent him that money we thought

the chance of his coming in and giving us a chance

to inquire about his logs due us extremely slim, and

we wanted him to call so we could talk it over with

him.

Q. Then it was a deliberate purpose that you did

not send him the money at the time, and you would

have sent it to him but for the controversy over this

contract? A. Yes, sir.

Q. And that one payment you did not make
promptly ?

A. We made it within three weeks of the state-

ment, and within five or six weeks of the date of

delivery of the logs.

Q. Now, 5^ou state the last delivery was made

December 13th according to your statement?

A. Well, it was mthin five weeks of the date of

delivery that we handed him the check.

Q. Well, on April 14th, you had not yet handed

him the check? A. No, sir.

Q. Then there was a delay in payment upon logs

actually received from December 14th until the fol-

lowing April 14th? A. Yes, sir.
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(Testimony of H. G. Shoemaker.)

During the progress of the trial and prior to said

jury retiring to consider upon their verdict, the de-

fendant submitted the following request to the

Court, to instruct the Jury as follows

:

''Again, if you find that at any time during the

life of said contract, the defendant made demand

upon the plaintiff for any sum or sums of money

due on said contract for the purpose of carrying

out its terms and provisions, and that the said de-

mand or demands was refused by the plaintiff, you

should find for the defendant."

Upon the conclusion of the several arguments of

the respective counsel to the jury upon said trial,

the Court instructed the jury at length upon the

several issues presented by the pleadings and testi-

mony in said action in which said general charge

was included the following extracts therefrom:

"Upon the contract if there has been a breach of

the contract on the part of the plaintiff, by failure

to pay the advance when it was rightfully demanded

of him, the defendant would have an election to

pursue either one of two courses, to rescind the con-

tract and let the matter end there, or to claim com-

pensation from the plaintiff for any loss or injury

that he had suffered by reason of that breach of the

contract. According to the pleadings, the contract

has never been rescinded. The defendant in his

answer avers that he has always been ready and

willing and able to perform this contract. He does

not assert either in his pleadings or his testimony

that he ever rescinded the contract on account of
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any breach of it on the part of the plaintiff, and no

damages are alleged or shown to have accrued to

him by reason of any loss or injury to him for a

breach of this contract It is asserted in the an-

swer that the actions of the plaintiff have hampered

and hindered and prevented the defendant from

performing the contract, but that is a general state-

ment without specifying what acts, or what kind of

acts the plaintiff has committed, that has hindered

the performance of this contract, and no such acts

have been proven by the testimony. If it w^as in-

tended to say that the failure to advance the money

when it was requested is such an act as hindered or

delayed the performance of the contract, that is in-

sufficient, because it is not shown here that it had

any such effect as that."

Defendant's Exception.

To which ruling of the Court counsel for the de-

fendant then and there duly excepted and hereby

tender this, their bill of exceptions, to the Court to

sign and seal, and the Court does sign and seal the

same hereby.

IV.

Whereupon testimony was introduced by the de-

fendant himself as witness, as follows:

[Testimony of Defendant.]

I never furnished the Willapa Lumber Company

with a statement of logs put into North River after

I entered into the contract. They never asked me

for such a statement, and the only reports I gave

them were verbal ones. I demanded monev from
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them ou several occasions, not merely for advances,

but in payment for logs which had been previously

delivered to them under the contract. The prac-

tice upon Willapa Harbor has always been that the

boom company has the logs towed to the mill, and

the logs are there scaled, and the boom company is

paid boomage, and the mill company pays for the

logs upon the base of that scale. It is also the prac-

tice for the boom company to furnish the mill with

tlie scale, and then the logger gets the statement of

the scale of logs from the mill company. As I say,

that has always been the custom and that was the

course of dealing under this contract.

The Willapa Liunber Company did not pay for

the logs upon delivery to it, although it knew what

the scale was. At least on one occasion it was sev-

eral months after they received the logs before I

was paid for them. I was badly in need of money

to carry on logging operations, and finally I sold

part of the logs which I was putting in, to C. H.

Calendar. When the Willapa Lumber Company

complained to me that they were entitled to receive

the logs, I told them that I had sold the logs to an-

other party because of their delay in paying for the

logs which they had received.

The foregoing is only a portion of the testimony

adduced upon said trial relating to the matters men-

tioned therein by the defendant. In the general

charge and instructions of the Court to the jury, de-

livered after all arguments of counsel had been

made, the following language was used by the Court
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the same being only a small fraction of what was

said by the Court in that behalf.

"There was a breach of the contract, and the

Court instructs you that the plaintiff is entitled to

have a verdict for at least nominal damages."

V.

During the progress of the trial, both counsel, for

the defendant, Messrs. Wotton and Vance addressed

the jury on his behalf without limitation or restric-

tions from the Court as to time or subject matter

of their argument, but when counsel for plaintiff

arose to make the closing argument to the jury on

behalf of the plaintiff, the Court addressed the fol-

lowing words to said counsel:

**COURT.—Mr. Miller, there is only one question

in this case, and that is the amount of damages the

plaintiff has sustained by the defendant's breach of

the contract, and in making your argument to the

jury you will therefore confine your argument to

the question of the amount of damage sustained by

the plaintiff."

[Order Settling, etc., Bill of Exceptions.]

And forasmuch as the foregoing matters do not

appear of record in said action, the Court in the

presence of the respective counsel for the parties

to said action has settled and sealed this bill of ex-

ceptions as a true and correct Bill of Exceptions in

said action, and the same is now made a part of the

records of said questions therein.
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Witness the Honorable C. H. HANPORD, Judge

of said Court, this 6th day of November, A. D. 1908.

C. H. HANFORD,
Judge,

[Endorsed]: "Filed U. S. Cireuit Court, West-

ern District of Washington. Nov. 7, 1908. A.

Reeves Ayres, Clerk, Sam'l D. Bi'idges, Deputy."

In the Circuit Court of the United States for Ninth

Circuit, Western District of Washington, West-

em Division.

No. 1318.

WILLAPA LUMBER COMPANY (a Corpora-

tion),

Plaintiff,

vs.

J. J. JOHNSON,
Defendant,

Order Settling, [etc., Amended] Bill of Exceptions,

etc.

This cause coming on regularly to be heard upon

the application of the defendant for the settling

and certif>dng of defendant's proposed bill of excep-

tions, filed herein, the plaintiff being represented by

its attorney of record, Charles E, Miller, Esq., and

the defendant by his attorney of record, W. H. Abel,

Esq., and the time for such settling and certifying

said bill of exceptions having been duly extended by

orders of this Court until and including this day:
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Now, therefore, on motion of W. H. Abel, the de-

fendant's attorney, it is ordered that the said pro-

posed bill of exceptions in this cause heretofore

filed by the defendant, as the same now stands

amended be and it hereby is settled as the true bill

of exceptions in this cause, and that the same as so

settled, be now and here certified accordingly'' by

the undersigned judge of this Court, who presided

at the trial, of this cause, and that the said bill of

exceptions, when so certified be filed by the clerk.

Dated in open court November 6, 1908.

C. H. HANFORD,
Judge.

[Endorsed]: "Filed U. S. Circuit Court, West-

tern District of Washington, Nov. 7, 1908. A.

Reeves Ayres, Clerk. Sam'l D. Bridges, Deputy."

"G. O. B. 356."

[Assignment of Errors.]

In the Circuit Court of the United States, Western

District of Washington, Western Division.

WILLAPA LUMBER COMPANY,
Plaintiff and Defendant in Error,

vs.

J. J. JOHNSON,
Defendant and Plaintiff in Error.

I.

That the United States Circuit Court for the

Western District of Washington, Western Division,

erred in overruling the objection of counsel for
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plaintiff in error to the introduction in evidence of

testimony tending to vary the terms of a written

instrument, to wit, the contract sued on. That said

testimony was as follows:

Q. Now, you are the same F. C. Shoemaker

who entered in this contract with Mr. Johnson?

A. I am.

Q. At the time you entered into this contract,

did you have any talk with him as to when or how

soon these logs could be delivered?

To which question the defendant by his counsel,

then and there objected as incompetent and imma-

terial, and an attempt to show^ a variance with a

written contract, which said objection was then and

there b}^ the Court overruled and denied, and the

defendant by his counsel duly excepted such ruling

by the Court, which said exception was allowed;

Thereupon the witness answered as follows:

A. Mr. Johnson came to our office and we talked

the matter over, and he said that he had these logs,

and that he could begin operations at once and de-

liver them that winter, i. e. he said he would put

the logs in; we were very anxious to have these

logs, we needed them for our mill, and Mr. John-

son assured us that he would use due diligence in

putting the logs into the water. We wanted him

to make a contract that he would agree to deliver

these logs within a certain time, and he wouldn't

consent to that for the reason that he said they

would have to come dow^n the river by freshet and

for that reason he could not control the natural ele-

ments; in that conversation we agreed that we
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would stipulate in the contract that he shoiild be-

gin operations at once, and he assured us that he

•would put in all the logs, and if proper freshets

came, that we would get them all at once, that is,

that coming winter.

And the plaintift" to maintain and prove the issue

on its part, called J. H. Donovan as a witness, to

whom, upon being duly sworn, among others the

following questions; were propounded upon his di-

rect examination by counsel for plaintiff and the

following answers made thereto, and the following

proceedings were bad:

Q, Now, about that time did you have any con-

versation with reference to when the logs mentioned

in that contract could be put in by him'?

To which question the defendant by his counsel,

then and there objected as immaterial which said

objection was by the Court overruled and denied,

and the defendant, by his counsel duly excepted to

such ruling of the Court, which said exception was

allowed.

The witness thereupon answered as follows:

A. At the time the contract was made we talked

about when the logs would reach us and Mr.

Johnson said he would go right to work and put

them into the water; that he would put force enough

on to cut the five million during the w^inter of 1905

and 1906, and that if we had sufficient water, if the

freshets were as they should be, as they generally

are on the North River, in that part of th« country,

they generally get freshets every year that bring
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logs ill, and it was understood he was to cut the

five million during the winter of 1905 and 1906.

n.

The said Court erred in refusing to charge the

jury that:

''Again, if you find that at any time during the

life of said contract, the defendant made demand

upon the plaintiff for any sum of or sums of monej^

due on said contract for the purpose of carrying

out its terms and provisions, and that the said de-

mand or demands was refused, by the plaintiff, you

should find for the defendant"

HI.

The said Court erred in charging the jury that:

"Upon the contract, if there has been a breach of

the contract on the part of the plaintiff, by failure

to pay the advance when it was rightfully demanded

of him, the defendant would have an election to

pursue either one of two courses, to rescind the

contract and let the matter end there, or to claim

compensation from the plaintiff for any loss or in-

jury that he had suffered by reason of that breach

of the contract. According to the pleadings, the

contract has never been rescinded. The defendant,

in his answer avers that he has always been ready

and willing and able to perform this contract. He
does not assert either in his pleadings or his testi-

mony that he ever rescinded the contract on account

of any breach of it on the part of the plaintiff, and

no damages are alleged or shown to have accrued to

him by reason of any loss or injury to him for a
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breach of tiiis contract. It is asserted in the an-

swer that the actions of the plaintiff have hampered

and hindered and prevented tlie defendant from

performing the contract, but that is a general state-

ment without specifjdng what acts, or what kind

of acts the plaintiff has committed, that has hin-

dered the performance of this contract, and no such

acts have been proven by the testimony. If it was

intended to say that the failure to advance the money

when it was requested is such an act as hindered or

delayed the performance of the contract, that is in-

sufficient, because it is not shown here that it had

any such effect as that."

IV.

The trial Court was in error in refusing to charge

the jury when requested by the defendant that,

under the complaint, the plaintiff could recover no

more than nominal damages.

V.

It was error to render judgment upon the ver-

dict.

VI.

It was error to deny defendant's motion for a

new trial.

W. H. ABEL,

Attorney for Defendant.

Postoffice Address:

Montesano, Washington.

[Endorsed]: "Filed U. S. Circuit Court, West-

ern District of Washington. Dec. 16, 1908. A.

Reeves Ayres, Clerk. Sam'l D. Bridges, Deputy."
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In the Circuit Court of the United States, Western

District of Washington, Western Division.

WILLAPA LUMBER COMPANY,
Plaintiff,

vs.

J. J. JOHNSON,
Defendant,

Petition for Writ of Error [and Order Thereon].

J. J. Johnson, defendant in the above-entitled

cause, feeling himself aggrieved by the verdict of

the jury and the judgment rendered on the 23d day

of September, 1908, comes now by W. H. Abel, Esq.,

his attorney, and petitions said Court for an order

allowing said defendant to prosecute a writ of error

to the Honorable United States Circuit Court of

Appeals for the Ninth Circuit, under and accord-

ing to the laws of the United States in that behalf

made and provided, and also that an order be made

fixing the security which the defendant shall give

and furnish upon said writ of error, and that upon

the giving of such security all further proceedings

in this court be suspended and stayed until the de-

termination of said writ of error by the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

And your petitioner will ever pray.

W. H. ABEL,
Attorney for Defendant.
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Order.

Upon the motion of W. H. Abel, Esq., attorney

for defendant, and upon filing a petition for a writ

of error and assignment of error and an assignment

of errors, it is ordered that a writ of error be and

hereby is allowed to have reviewed in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit the judgment heretofore entered herein, and

that the amount of bond on said, writ of error be,

and herein is, fixed at $500.00, and if said bond is to

operate as a supersedeas then in the sum of

$20,000.00.

Done in open Court this 16th day of December,

1908.

C. H. HANFORD,

United States District Judge, and one of the United

States Circuit Court Judges of the Circuit

Court of Appeals for the Ninth Circuit, Presid-

ing at the Circuit Court for the District of

Washington.

[Endorsed]: "Filed U. S. Circuit Court, West-

ern District of Washington. Dec. 16, 1908. A.

Reeves Ayres, Clerk. Sam'l D. Bridges, Deputy."

"G. 0. B. 399."



Willapa Lumber Company. 45

In the Circidf Court of tJie United States, Western

District of Washington, Western Division.

WILLAPA LUMBER COMPANY,
Plaintife,

vs.

J. J. JOHNSON,
Defendant.

Bond.

Know All Men by These Presents : That we, J. J.

Johnson, as principal, and F. L. Carr and W. H.

Boner, as sureties, are held and firmly bound unto the

Willapa Lumber Company in the full and just sum

of Twenty Thousand Five Hundred Dollars ($20,-

500.00), for the payment of which, well and truly to

be made, we bind ourselves, our heirs, executors and

administrators, jointly and severally by these pres-

ents.

Sealed with our seal and dated this 19th day of

December, 1908.

Whereas, lately, at a session of the Circuit Court

of the United States for the Western District of

Washington, Western Division, a judgment w^as

made and entered in a suit wherein the Willapa Lum-

ber Company is plaintiff and J. J. Johnson is de-

fendant, and judgment was made and entered on the

23d day September, 1908, in the sum of Ten Thou-

sand Six Hundred Three and 80/100 Dollars ($10,-

603.80), and costs in the sum of Four Hundred Eight

and 42/100 Dollars ($402.42) ; and whereas a writ of
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error has been duly sued out and an order has been

made by said Court fixing the amount of bond on ap-

peal at the sum of Five Hundred Dollars ($500.00)

and the amount of the supersedeas bond at Twenty

Thousand Dollars ($20,000.00), and whereas the par-

ties intend that said bond shall operate as a bond on

appeal and supersedeas bond;

Now, the condition of the above obligation is such

that if the said Johnson shall prosecute his writ of

error and answer all damages and costs if he fail to

make his appeal good, this obligation to be void;

otherwise to remain in full force and effect.

J. J. JOHNSON. [Seal]

F. L. CARR. [Seal]

W. H. BONER. [Seal]

Sufficiency of the sureties on the foregoing bond

approved this 30th day of December, 1908.

C. H. HANFORD,
Judge.

[Endorsed]: "Filed U. S. Circuit Court, West-

ern District of Washington. Dec. 30, 1908. A.

Reeves Ayres, Clerk. Sam'l D. Bridges, Deputy."

"B. S. & I. 91."

[Clerk's Certificate to Transcript of Record.]

United States of America,

Ninth Judicial Circuit,

Western District of Washington,—ss.

In pursuance of the command of the Writ of Er-

ror within, I, A. Reeves Ayres, Clerk of the Circuit
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Court of the United States, for the Western District

of Washington, herewith transmit a true copy of the

record and all proceedings in the case of Willapa

Lumber Company, a corporation, plaintiif, and de-

fendant in error, and J. J. Johnson, defendant and

plaintiff in error, lately pending in the Circuit Court

of the United States for the Western District of

Washington, Western Division, under my hand and

seal of said Court

;

And I do hereby certify that the cost of preparing

and certif^dng said transcript amounted to the sum

of $57.80, which amount was paid me in full by the

attorneys for the plaintiff in error.

Attest my official signature and the seal of said

Court at Tacoma, in said District, this 8th day of

February, A. D. 1909.

[Seal] A. REEVES AYRES,
Clerk.

Saml. D. Bridges,

Deputy.

[Writ of Error—Original.]

The United States Circuit Court of Appeals, for the

Ninth Judicial Circuit.

No. .

J. J. JOHNSON,
Plaintiff in Error,

vs.

WILLAPA LUMBER COMPANY,
Defendant in Error.
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United States of America,

Ninth Judicial Circuit,

Western District of Washington,—ss.

The President of the United States of America, to

the Judge of the Circuit Court of the United

States for the Western District of WasMngton,

Greeting

:

Because in the record and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said Circuit Court before you, or some of you, be-

tween the Willapa Lumber Company, a corporation,

plaintiff, and J. J. Johnson, defendant, a manifest

error hath happened to the great damage of the said

J. J. Johnson, defendant, as by its complaint ap-

pears, we being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid, in this behalf, do com-

mand you, if said judgment be therein given, that

then, under your seal, distinctly and openly, you send

the record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals, for the Ninth Circuit, together

with this writ, so that you have the same at San

Francisco in said circuit within thirty (30) days

from the date hereof, in the said Circuit Court of Ap-

peals, to be then and there held, that the record and

proceedings aforesaid being inspected, the said Cir-

cuit Court of Appeals may cause further to be done

therein to correct that error, what of right and ac-
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cording to the law and customs of the United States

should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 9th

day of January, A. D. 1909, and of the year of our

Independence One Hundred and Thirty-third.

[Seal] Attest : A. REEVES AYRES,
Clerk.

By Saml. D. Bridges,

Deputy Clerk.

[Endorsed] : No. 1318. In the Circuit Court of

the United States for the Western District of Wash-

ington. Willapa Lumber Company, Plaintiff, vs.

J. J. Johnson, Defendant. Writ of Error. Filed

U. S. Circuit Court, Western District of Washington,

Jan. 9, 1909. A. Reeves Ayres, Clerk. Saml. D.

Bridges, Deputy.

[Sheriff's Return to Citation, etc.]

RETURN ON SERVICE PERSONALLY.

In the Superior Court of the State of Washington,

for the County of Pacific, Holding Terms at

South Bend.

Case No. .

State of Washington,

County of Pacific—ss.

I, T. J. Stephens, Sheriff of Pacific County,

Washington, do hereby certify that I received the

annexed /Citation and Mended Complaint, on the 19th

day of January, A. D. 1909, and on the 21st day of
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Januaiy, A. D. 1909, 1 duly served the same upon the

within-named defendant, Willapa Lumber Company,

by Serving a true copy of the Attached *Sitation and

amended complaint upon H. G. Schoemaker, he

being a Stockholder in said Willapa Lumber Com-

pany, by delivering a true copy thereof, attached to

a true copy of the complaint herein, to H. G. Schoe-

maker, said stockholder in said Willapa Lumber

Company, the said defendant, personally, at Ray-

mond, in Pacific County, Washington,

Dated at South Bend, this 22nd day of January,

A. D. 1909.

T. J. STEPHENS,
Sheriff of Pacific County, Washington.

By A. B. McDonald,

Deputy Sheriff.

SHERIFF'S PEES.

To Serving: One $ .60

To Mileage: 8 80

Total $1.40

In the Circuit Court of the United States, Western

District of Washington, Western Division.

No. 1318.

WILLAPA LUMBER COMPANY,
Plaintiff and Defendant in Error,

vs.

J. J. JOHNSON,
Defendant and Plaintiff in Error.
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Citation and Return [Original].

United States of America,—ss.

The President of the United States, to the Willapa

Lumber Company, and C. E. Miller, Its Attor-

ney : Greeting

:

You, and each of you, are hereby cited and admon-

ished to be and appear at the United States Circuit

Court of Appeals, for the Ninth Circuit at San Fran-

cisco, California, within thirty days from the date of

this writ, pursuant to a writ of error filed in the

Clerk's office of the Circuit Court of the United

States for the Western District of Washington,

Western Division, wherein J. J. Johnson is defend-

ant and you are plaintiff, to show cause, if any there

be, why the judgment in the said writ of error men-

tioned should not be corrected, and speedy justice

should not be done to parties in their behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 9th day

of January, A. D. 1909, and of the Independence of

the United States the one hundred and thirty-third.

C. H. HANFORD,
U. S. District Judge, Presiding as Circuit Judge in

Said Court.

[Seal] Attest : A. REEVES AYRES,
Clerk.

By Saml. D. Bridges,

Deputy.
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RETURN ON SERVICE OF WRIT.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that I served the an-

nexed Citation and Return on the therein-named

Willapa Lumber Company, by handing to and leav-

ing a true and correct copy thereof with R. L. Mc-

Cormack, as president of the said Company, person-

ally, at Tacoma, in said District, on the 29th day of

January, A. D. 1909.

C. B. HOPKINS,
U. S. Marshal.

By J. S. Davisson,

Deputy.
Marshal's fees : $2.12.

[Endorsed] : No. 1318. In the Circuit Court of the

United States for the Western District of Washing-

ton. Willapa Lumber Co., Plaintiffs, vs. J. J. John-

son, Defendant. Citation. Filed U. S. Circuit

Court, Western District of Washington. Jan. 30,

1909. A. Reeves Ayres, Clerk. , Deputy.

U. S. Marshal's Civil Docket No. 2591.

[Endorsed] : No. 1685. United States Circuit

Court of Appeals for the Ninth Circuit. J. J. John-

son, Plaintiff in Error, vs. Willapa Lumber Com-

pany (a Corporation), Defendant in Error. Tran-

script of Record. Upon Writ of Error to the United

States Circuit Court, for the Western District of

Washington, Western Division.

Filed February 19, 1909.

F. D. MONCKTON,
Clerk.



No. 1685

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

J. J. JOHNSON,
Plaintiff in Error,

vs.

WILLAPA LUMBER COMPANY (a Corporation),

Defendant in Error.

SUPPLEMENTAL TRANSCRIPT OF RECORD.

Upon Writ of Error to the United States Circuit

Court for the Western District of Washing-

ton, Western Division.

FILED
[,:AY 13 1909

FiLMER Bros. Co. Print, 330 Jackson St.. S. F., Cal.





No. 1685

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

J. J. JOHNSON,
Plaintiff in Error,

vs.

WILLAPA LUMBER COMPANY (a Corporation),

Defendant in Error.

SUPPLEMENTAL TRANSCRIPT OF RECORD.

Upon Writ of Error to the United States Circuit

Court for the Western District of Washing-

ton, Western Division.

FiLMER Bros. Co. Print, 330 Jackson St.. S. F., Cal.
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Order to Correct Bill of Exceptions.

Be it rememijered, that on this thirteentli clay of

April. 1909, the above-entitled aetion came on regu-

larly to be heard upon the motion of plaintiff to eor-

reet errors in the Defendant's Bill of Exception No.

3, heretofore settled and signed, before the Hon-

orable C. H. Hanford. sitting as the United States

Circuit Judge and the Judge before whom said ac-

tion was tried, the ]:>laintiff appearing in court by

Charles E. Miller, its attorney, and the defendant,

although duly served with notice of the hearing of

said motion neither appeared to said motion nor filed

counter-affidavits therein nor made any defease in

said motion, but made default in everything as to

said motion; and on reading the affidaA'it cf H. G.

Schoemaker and Charles E. Miller in support of said

motion, and it appearing therefrom as well as from

the knowledge of said Court as to what occurred

upon said trial that Defendant's Bill of Exceptions

No. 3 a? appears from page 32 of the printed record

upon the appeal of said action is incorrect, and is not

a true record as pointed out in said motion, and that

the same ought to be corrected to the end that the

said appellate court may have before it on said ap-

peal the true record of said case, therefore;

It is ordered and adjudged that the said motion be,

and is, hereby granted and allowed, and that the

said Defendant's Bill of Exceptions No. 3 aforesaid

be corrected in accordance with the true facts and

the same is so corrected so that the same shall read

as follows:
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III.

H. G. SCHOEMAKER, a witness called, sworn

and examined on the part of the plaintiff, upon being

eross-examined by the defendant testified in part as

follows:

Testimony of H. Gr. Schoemaker, for Plaintiff.

Cross-examination.

By Mr. VANCE,—On direct examination you tes-

tified that Johnson was always advanced money on

the contract when he requested it"?

A. Yes, sir.

Q. Now, on January 16, 1909, there was a credit

to his account of $520,341 A. Yes, sir.

Q. And you sent him a full statement showing

that credit? A. Yes, sir,

Q. Did he send down and ask that this money be

sent him*? A. Yes, sir, he did.

Q, Why didn't you send it to him?

A. Because, if we sent him that money we

thought the chance of his coming in and giving us

a chance to inquire about his logs due us extremely

slim, and we wanted him to call, so we could talk it

over with him.

Q. Then it was a deliberate purpose that you did

not send him the money at the time, as 3^ou would

have sent it to him but for the controversy over this

contract? A. Yes, sir,

Q. And that one payment you did not make

promptly ?

A. We made it within three weeks of the state-

ment, and within five or six weeks of the date of the

delivery of the logs.
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Q. Now, you state the last delivery was made De-
cember 13tli according to your statement?

A. Well, it was within five weelcs of the date of

delivery tliat we handed him the check.

Q. Well, on January 16th, you had not yet

handed him the check? A. No, sir.

Q. Then there was a delay in pa.^anent upon logs

actually received from December 14th, until the fol-

lowing January 16th? A. Yes, sir.

During the progress of the trial and prior to said

jury retiring to consider upon their verdict, the de-

fendant submitted the following request to the

Court, to instruct the jury as follows:

*' Again, if you find that any time during the life

of said contract the defendant made demand upon

the plaintiff for any sum or sums of money due on

said contract for the purpose of carrying out its

terms and provisions, and that the said demand or

demands was refused by the plaintiff, you should

find for the defendant,"

Upon the conclusion of the several arguments of

the respective counsel to the jury upon said trial,

the Court instructed the jury at length upon the sev-

eral issues presented by the pleading and testimony

in said action in which said general charge was in-

cluded the following extracts therefrom:

"Upon the contract if there has been a breach of

a contract on the part of the plaintiff, by failure to

pay the advance when it was rightfully demanded of

him, the defendant would have an election to ]3ursue

either one of two courses, to rescind the contract and
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let the matter end there, or to claim eompensation

from the plaintiff for any loss or injury that he had

suffered by reason of that breach of contrar't. Ac-

cording to the pleadings, the contract has been re-

scinded. The defendant in his answer avers that he

has always been read.y and willing and able to per-

form this contract. He does not assert either in his

pleadings or in his testimony that he ever rescinded

the contract on account of any breach of it on the

part of the plaintiff, and no damages are alleged or

shown to have accrued to him by reason of any loss

or injury to him for a breach of this contract. It is

asserted in the answer that the actions of the plain-

tiff have hampered and hindered and prevented the

defendant from performing the contract, but that is

a general statement without specifying what acts, or

what kind of acts the plaintiff has committed, that

has hindered the performance of this contract and no

sucli acts have been proven by the testimony. If it

was intended to say that the failure to advance the

money when it was requested is such an act as hin-

dered or delayed the performance of the contract,

that is insufficient, because it is not shown here that

it had any such effect as that."

Defendant's Exception.

To which ruling of the Court counsel for the de-

fendant then and there dul.y excepted and hereby

tender this, their Bill of Exceptions to the Court to

sign and seal, and the Court does sign and seal the

same hereby.

And it is ordered that the said above-recited Bill of

Exceptions as the same now stands corrected be and
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it hereby is settled as defendant's true Bill of Excep-

tions No. 3 in this (dause; and that the same as so cor-

rected and settled be now and here certified accord-

inj^ly b}^ the undersigned Judg-e of this court who
presided at the trial of this cause as aforesaid, and

that the said Bill of Exceptions when so certified be

filed by the clerk.

Dated in open court April 13th, A. D. 1909.

C. H. HANFORD,
Judge.

[Affidavit of Service of Motion, etc.]

Rtate of Washin^on,

County of Pacific,—ss.

Chas. E. Miller, beins: duly sworn accordincj

to law, deposes and says as follows:

1. That he is the attorney for the plaintiff in the

within entitled action, is a citizen of the United

States over the a^e of twenty-one years and compe-

tent to testify as a witness in the within entitled af^-

tion.

2. That he served the within motion and affi-

davits thereto attached and the notice of the hoarine;

of the same upon the defendant, J. J. Johnson, on

April 5, A. D. 1909, by then and there depositiu'2: a

copy of the same duly certified as such in the United

States postoffice at South Bend, Pacific County,

Washington, sealed in an envelope, addressed to W.
H. Abel, Attorney at Law, Montesano, Chehalis

County, Washington, one of the attorneys for the

defendant with the postage fully prepaid thereon.

And further affiant saith not.

CHAS. E. MILLER.
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Subscribed and sworn to before me by the said

Chas. E. Miller this April 6, A. D. 1909.

JOHN T. WELSH,
Notary Public for the State of Washinj^ton, Residing

at South Bend, Washington.

In the Circuit Court of the United States for the

Ninth District, Western District of Washing-

ton, Western Division.

yriLLAPA LUMBER COMPANY,
Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Notice of Hearing [of Motion for Correction of

Errors, etc.].

To J. J. Johnson, the Defendant Above Named, and

to W. H. Abel, His Attorney of Record:

You will please take notice that a motion for the

correction of errors in the printed record on appeal

in the within entitled action will be brought on for

hearing in the Circuit Court of the United States

for the Ninth Circuit, Western District of Wash-

ington, Western Division, at Tacoma, before the

Honorable C. H. Hanford, Judge of said court, and

the Judge before whom said action was tried and by

whom said bill of exceptions was settled and signed,

on Tuesday, April 13, A. D. 1909, at ten o'clock in

the forenoon or so soon thereafter as counsel can be

CHAS. E. MILLER,
Attorney for Plaintiff.
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In the Circuit Court of the United States for the

Ninth Circuit, Western District of Washington,

Western Division.

WILLAPA LUMBER COMPANY,
Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Motion to Correct Bill of Exceptions No. 3.

Comes now the plaintiff by Chas. E. Miller, its at-

torne}^ and moves the Court for the correetion of

errors in the Defendant's Bill of Exceptions No. 3,

inadvertently made and contrary to the facts and to

the end that the record may show the truth, to wit:

1. Substitute for the date, April 14, 1906, in the

second line of page 32 of the printed record the date,

January 16, 1907, and for the amount $832.72 in the

same question and in the next following line, substi-

tute the amount $520.34.

2. For the date of April 14, in the fifth line from

the bottom of said page, substitute the date January

16.

3. For the date April 14 in the last and foot-line

of said page 32, substitute the date January 16.

This motion is based on the files, records and pro-

ceedings in said action and the affidavit of H. G.

Shoemaker and Chas. E. Miller, hereto annexed and

made a part hereof.

CHAS. E. DULLER,
Attornev for Plaintiff.
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In the Circuit Court of the United States for the

Ninth District, Western District of Washing-

ton, Western Division.

WILLAPA LUMBER COMPANY,
Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Affidavit of H. G. Shoemaker.

State of Washington,

County of Pacific,—ss.

H. G. Shoemaker, being duly sworn accord-

ing to law, deposes and says as follows, to wit:

1, That he was a witness upon the trial of the

above-entitled action and attended the same through-

out; that at and during the times in issue between

plaintiff and defendant, affiant was the bookkeeper

for plaintiff and had charge of the account then and

there standing between plaintiff and defendant, and

that as such witness he testified to certain matters at

issue in said action.

2. That affiant has read page 32 of the printed

record in said action now pending in. the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and that wherever the date April 14, 1906, a])-

pears on said page 32, the same is incorrect, and that

the true date, as testified to, both by affiant and hj

the defendant, J. J. Johnson, himself, was January

16, 1907, and that the amount $832.72 appearing in
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line 3 on pa^e 32 is also incorrect, the true amount

being $520.34; that upon said trial and as such wit-

ness, affiant testified that on x'^pril 14, 1906, affiant

rendered the defendant a statement, showinj^ a

credit balance of $832.72. and that on April 24, 1906,

the plaintiff gave defendant a check for $2,000.00,

whereby a balance against the defendant was created

of $1,167.28, which said balance remained standing

against defendant until the fall of 1906.

3. That the second statement, dated December

26, 1906, showed a credit balance of $520.34, which

was paid bv (dieck to the defendant on January 16,

1907, which was within three weeks after the date of

statement and within five weeks of the date of the

delivery of the logs on which the credit was based.

4. That affiant's testimony set forth on page 32

of said printed record referred to the statement of

December 26, 1906, and the check of January 16,

1907, and had no reference whatever to the trans-

action of April, 1906.

And further affiant saith not.

H. G. SCHOEMAKER.

Subscribed and sworn to before me by the said H.

G. Shoemaker, this 5th day of April, A. D. 1909.

CBA.S. E. MILLER,
Notary Public.
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In the Circuit Court of the United States for the

Ninth District, Western District of Washing-

ton, Western Division.

WILLAPA LUMBER COMPANY,
Plaintiff,

vs.

J. J. JOHNSON,
Defendant.

Affidavit of Chas. E. Miller.

State of Washington,

County of Pacific,—ss.

Clias. E. Miller, being duly sworn, deposes and

s^ys as follows:

1. That he is the attorney of record for the plain-

tiff in the above-entitled action and as such con-

diucted the trial of the same; was present in court

during the entire trial and heard all the testimony of

the witness, H. Gr. Schoemaker, given on said trial.

2. That affiant has read page 32 of the printed

record on appeal in said action and that the same is

incorrect in this:

1. That the date of April 14, 1906, and the amount

of $832.72 mentioned in the first question on said

page 32. are incorrect, and that the date and amount

testified to by the said H. B. Schoemaker upon the

said trial were January 16, 1907, and $520.31.

2. That the date of April 14 mentioned in the

second question from the bottom on said page 32 of

the printed record is incorrect, and that upon said

trial the said H. G. Schoemaker testified to the date
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of January 16, and not April 14 as appears in said

printed record.

3. That the date of April 14 in the last question

on said page 32 is ineorrer-t, and that the date to

whir-h the said H. G. Schoemaker then and there

testified was January 16 and not April 14 as appears

on said printed record.

4. That the transaction referred to in said printed

record, paaje 32, was not that of April, 1906, but re-

ferred to the statement of December 26, 1906, and

the check of January 14, 1907.

5. That the last payment due to the defendant

upon the pa'VTnent for los^s delivered under the con-

tract in issue in this action was made by |)laintiff to

defendant by check dated January 16, 1907, a true

copy of which is hereto annexed, marked Exhibit

*' A," and made a part hereof; that the defendant was

a witness on his own behalf in said action, and the

said defendant testified that said check, exhibit "A"

closed the account between plaintiff and defendant

for all logs delivered under said contract and that

said check was delivered to him by plaintiff on Janu-

ary 16, 1907.

6. That this affiant attended upon the settlement

of the bill of exceptions in this action, and that he

did not notice the said errors in said dates at the

time, and that they were not called to his attention

until within the past ten days, after he had received
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the printed record in said action, and he did not

notice the same until he came to read said printed

record for the purpose of preparing answer brief in

said action; and that said errors were inadvertent

and were made through the nmtual mistake of both

parties.

And further affiant saith not.

CHAS. E. MILLER.

Subscribed and sworn to before me hj the said

Chas. E. Miller this April 5, A. D. 1909.

JOHN G. WELSH,

Notary Public for State of Washington at South

Bend in Said State.

[Exhibit **A" to Affidavit of C. E. Miller.]

WILLAPA LUMBER COMPANY No. 1073.

Manufacturers of

Fir and Spruce Lumber.

Raymond, Wash., Jan. 16, 1907.

Pay To

The Order of J. J. Johnson $520.34

Five Hundred Twenty & 34/100 Dollars

To the Pacific State Bank,

South Bend, Washington.

WILLAPA LUMBER CO.

By H. G. SCHOEMAKER,
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(Endorsed on the back thereof)

:

"J. J. JOHNSON
Pay to the order of

PACIFIC STATE BANK,
South Bend, Wash.

THE PACIFIC NATIONAL BANK
Tacoma, Wash.

STEPHEN APPLEBY, Cashier.

Pay to the order of

THE PACIFIC NATIONAL BANK
Taeoma, Washington.

MONTESANO STATE BANK
Montesano, Washington

W. H. FRANCE, Cashier.

PACIFIC STATE BANK.
PAID

Jan. 26, 1907.

South Bend, Wash.'*

United States of America,

Western District of Washington,—ss.

I, A. Reeves Ayi'es, Clerk of the Circuit Court of

the United States for the Western District of Wash-

ington, do hereby certify the foregoing and attached

to be a full, true and correct copy of

Check attached to Exhibit of Plaintife's—"S" in

Case No. 1318—WILLAPA LBR. CO. v. JOHNSON.
—filed in the within-entitled cause, as the original

thereof appears on file in said court at the City of

Taeoma, in said District.
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Attest mv official signature and the seal of the said

Cireuit Court, at the City of Tacoma the 1st day of

April, A. D. 1909.

A. REEVES AYRES,
Clerk.

By Saml. D. Bridges,

Deputy Clerk.

[Clerk's Certificate to Supplemental Transcript of

Record.]

United States of America,

"Western District of Washington,—ss.

I, A. Reeves Ayres, Clerk of the United States Cir-

cuit Court, for the Western District of Washington,

do hereby certify that the foregoing and attached

are full, true and correct copies of Praecipe for Sup-

plemental Record, Order to Correct Bill of Excep-

tions, Notice of Hearing, Motion to Correct Bill of

Exceptions No. 3, Affidavit of H. G. Shoemaker,

Affidavit of Charles E. Miller, and copy of Cheek

attached to Plaintiff's Exhibit "S," all on file in the

within cause, as the originals thereof appear on file

in said court at the City of Tacoma, in said district.

Attest my official signature and the seal of the said

Circuit Court at the City of Tacoma, the 26th day

of April, A. D. 1909.

[Seal] A. REEVES AYRES,
Clerk.

By Saml. D. Bridges,

Deputy Clerk.
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[Endorsed]: No. 1685, United States Circuit

Court of Appeals for the Ninth Circuit. J. J. John-

son, Plaintiff in Error, vs. Willapa Liunber Com-

pany (a Corporation), Defendant in Error. Supple-

mental Transcript of Record. Upon Writ of Error

to the United States Circuit Court for the Western

District of Washington, Western Division.

Filed April 30, 1909.

F. D. MONCKTON,
Clerk.
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IN THE

UNITED STATES CIRCUIT COURT

OF APPEALS
NINTH CIRCUIT

J. J. JOHNSON,

Defendant and Plaintiff in Error,

vs.

WILLAPA LUMBER COMPANY, a

Corporation,

Plaintiff and Defendant in Error.

Appeal from the United States Circuit Court

WESTERN DISTRICT OF WASHINGTON

WESTERN DIVISION

[Brief* on -A.ppeal

STATEMENT OF THE CASE

This was an action at law brought by the Willapa

Lumber Company, defendant in error, against J. J. John-

son, plaintiff in error, to recover damages for breach of

contract to deliver saw logs. The contract was in writing,

and its essential terms are as follows:

"The first party, in consideration of the promises and

agreements of the second party, hereinafter more

fully set forth, hereby bargains and sells unto the

second party, Five Million (5,000,000) feet of fir logs,

and hereby promises and agrees to deliver the same



within a reasonable time, at the mill boom of the

second party, at Raymond, aforesaid, such delivery to

beg'in as soon as the necessary logging operations of

the first party can conveniently be pat under way,

and to continue without unreasonable interruption

until all of said logs shall have been delivered.

As rapidly as the said logs are delivered, at and into

said mill boom by the first party, as aforesaid, the

same shall be scaled, according to the Spaulding Scale,

by J. McDonell, of the said town of Raymond.

Upon delivery and scaling of said logs, as aforesaid,

the second party promises to and agrees with the first

party, to promptly pay him, therefor, from time to

time, the sum of Five and 75-100 ($5.75) Dollars, per

one thousand feet, board measure. Provided that

the first party may, at his option, on the 20th day of

each calendar month, beginning with the 20th day of

November, 1905, upon rendering to the second party

a statement of the quantity of logs, then lying in the

water under this contract, require an advance from

the second party, not exceeding the sum of Two and

50-100 ($2.50) Dollars, per one thousand feet, board

measure, such advance, however, to bear interest at

the rate of six per cent., per annum, from its date,

until liquidated by the delivery of logs or other

method of payment.

The first party covenants and agrees, to and with the

second party that he v/ill keep, preserve and deliver

the said logs free and clear from all liens and incum-

brances and that the second party shall be entitled to

and have a lien upon the said logs, wherever they may

be found for any unliquidated advances made to the

first party, or for any liens for stumpage, labor or
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other character, which it may have been required to

pay to protect its interests under this contract."

The complaint charged that on October 25, 1905, the

plaintiff was ready and willing and offered to pay for the

fir logs and requested delivery thereof, and that defend-

ant has failed and refused to deliver any part thereof,

except 2,172,318 feet, which were delivered and paid for

prior to January 21, 1907, and that by failure to deliver

the remainder the plaintiff had suffered damage in the

amount of $15,000.

The foregoing allegations were denied by the answer,

and as an affirmative defense defendant pleaded the

written contract above set out, and alleged that the plain-

tiff failed and refused to pay for the logs as agreed upon,

or to make advances of $2.50 per thousand, although it

had demanded same, and that defendant had always stood

ready and willing and was yet ready and v/illing to comply

with the contract, but on account of the actions of the

plaintiff, the defendant had been hampered, delayed and

interrupted in the delivery of the logs.

Upon the issues thus presented, a trial was had, re-

sulting in the verdict for the plaintiff in the sum of $10,-

603.80; judgment was forthwith rendered according to the

state practice, and later a motion for new trial was denied.

The defendant assigns errors as follows:
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ASSIGNMENT OF ERRORS.

I

That the United States Circuit Court for the Western

District of Washington, Western Division, erred in over-

ruling the objection of counsel for plaintiff in error to the

introduction in evidence of testimony tending to vary the

terms of a written instrument, to-wit, the contract sued

on. That said testimony was as follov/s:

Q. Now you are the same F. C. Schoemaker who
entered into this contract with Mr. Johnson?

A. I am.

Q. At the time you entered into this contract, did

you have any talk with him as to when or how soon

these logs could be delivered?

To which question the defendant, by his counsel, then

and there objected as incompetent and inmaterial,

and an attempt to show a variance with a written con-

tract, which said objection was then and there by the

Court overruled and denied, and the defendant, by

his counsel duly excepted such ruling by the Court,

which said exception was allowed.

Thereupon the witness answered as follows:

A. Mr. Johnson came to our office and we talked the

matter over, and he said that he had these logs, and

that he could begin operations at once and deliver

them that winter, i. e., he said he could put the logs

in; we were very anxious to have these logs, we

needed them for our mill, and Mr. Johnson assured us

that he would use due diligence in putting the logs

into the water. We wanted him to make a contract

that he would agree to deliver these logs within a

certain time, and he wouldn't consent to that for the



reason that he said they would have to come down
the river by freshet and for that reason he could not

control the natural elements; in that conversation we
agreed that we would stipulate in the contract that he

should begin operations at once, and he assured us

that he would put in all the logs, and if proper freshets

came, that we would get them all at once, that is, that

coming winter."

And the plaintiff to maintain and prove the issue on

its part, called J. H. Donovan as a witness, to whom
upon being duly sworn, among others the following

questions were propounded upon his direct examina-

tion by counsel for plaintiff and the following answers

made thereto, and the following proceedings were

had:

Q. Now, about that time did you have any conversa-

tion with reference to when the logs mentioned that

contract could be put in by him?

To which question the defendant, by his counsel, then

and there objected as immaterial,which said objection

was by the court overruled and denied, and the defen-

dant, by his counsel, duly excepted to such ruling of

the Court, which said exception was allowed.

The witness thereupon answered as follows:

A. At the time the contract was made we talked

about when the logs would reach us and Mr. Johnson

said he would go right to work and would put them

into the water, that he would put force enough on to

cut the five million during the winter of 1905 and

1906, and if we had sufficient v/ater, if the freshets

were as they should be, as the generally are on the

North River, in that part of the country, they gener-

ally get freshets every year that bring logs in, and it



was understood he was to cut the five million during

the winter of 1905 and 1906.

II.

The said court erred in refusing to charge the jury-

that:

Again, if you find that at any time during the life of

said contract, the defendant made demand upon the

plaintiff for any sum or sums of money due on said

contract for the purpose of carrying out its terms and

provisions, and that the said demand or demands was

refused by the plaintiff, you should find for the de-

fendant."

III.

The said court erred in charging the jury that:

Upon the contract, if there has been a breach of the

contract on the part of the plaintiff, by failure to pay

the advance when it was rightfully demanded of him,

the defendant would have an election to pursue either

one of two courses, to rescind the contract and let the

matter end there, or to claim compensation from the

plaintiff for any loss or injury that he had suffered by

reason of that breach of the contract. According to

the pleadings, the contract has never been rescinded.

The defendant, in his answer avers that he has always

been ready and willing and able to perform this con-

tract. He does not assert either in his pleadings or

his testimony that he ever rescinded the contract on

account of any breach of it on the part of the plain-

tiff, and no damages are alleged or shown to have

accrued to him by reason of any loss or injury to him

for a breach of this contract. It is asserted in the

answer that the actions of the plaintiff have hampered

and hindered and prevented the defendant from per-



forming the contract, but that is a general statement

without specifying what acts, or what kind of acts the

plaintiff has committed, that has hindered the per-

formance of this contract, and no such acts have been

proven by the testimony. If it was intended to say

that the failure to advance the money when it was

requested is such an act as hindered or delayed the

performance of the contract, that is insufficient, be-

cause it is not shown here that it had any such effect

as that."

IV.

The trial court was in error in refusing to charge the

jury when requested by the defendant that, under the

complaint, the plaintiff could recover no more than nomi-

nal damages.

V.

It was error to render judgment upon the verdict.

VI.

It was error to deny defendant's motion for a new

trial.

ARGUMENT.

There was no issue respecting the written contract.

Neither side claimed that it did not fully express all the

terms agreed upon. It was not ambiguous. The part re-

lating to the delivery of the logs is as plain as language

can be stated. Paragraph one of the contract says:

"The first party hereby promises to deliver the same

within a reasonable time at the mill boom of the

second party at Raymond aforesaid, such delivery to

begin as soon as the necessary logging operations of
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the first party can conveniently be put upon their

way, and to continue Vv^ithout unreasonable interrup-

tion until all of said logs shall have been delivered."

Over our objections that the same tended to show a

variance and was incompetent and immaterial, the trial

court permitted the witness, F. C. Schoemaker, to testify,

as follows:

Q. Now you are the same F, C. Schoemaker who
entered into this contract with Mr. Johnson?

A. I am.

Q. At the time you entered into this contract, did

you have any talk with him as to when or how soon

these logs could be delivered?

A. Mr. Johnson came to our office and we talked

the matter over, and he said that he had these logs,

and that he could begin operations at once and deliver

them that winter, i. e., he said he could put the logs

in; we were very anxious to have these logs, we
needed them for our mill, and Mr. Johnson assured us

that he would use due diligence in putting the logs

into the water. We wanted him to make a contract

that he would agree to deliver these logs within a

certain time, and he wouldn't consent to that for the

reason that he said they would have to come down

the river by freshet and for that reason he could not

control the natural elements; in that conversation we

agreed that we would stipulate in the contract that

he should begin operations at once, and he assured us

that he would put in all the logs, and if proper freshets

came, that v/e would get them all at once, that is, that

coming winter."
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And also permitted the witness, J. H. Donovan, to

testify as follows:

Q. Now, about that time did you have any conversa-

tion with reference to when the logs mentioned in that

contract could be put in by him?

A. At the time the contract was made we talked

about when the logs would reach us and Mr. Johnson

said he would go right to work and would put them
into the water, that he would put force enough on to

cut the five million during the winter of 1905 and

1906, and if we had sufficient v/ater, if the freshets

were as they should be, as they generally are on the

North River, in that part of the country, they gener-

ally get freshets every year that bring logs in, and it

was understood he was to cut the five million during

the winter of 1905 and 1906.

By this testimony the plaintiff sought to establish a

more rigorous contract than that which the parties made

in writing. Since the execution of the written contract

was admitted, and neither side had claimed fraud, acci-

dent, mistake or ambiguity, it was not proper to admit the

testimony complained of. The same tended to add to the

terms of the written contract. Virtually it established a

new contract— a contract under which the defendant was

to begin operations at once—as testified to by Mr Sclioe-

maker instead of

"As soon as the necessary logging operations of the

first party can conveniently be put upon their way."

The contract, as written, contained no time limit

within which the logs were to be cut, yet the witness.



12

Donovan, was permitted to testify that the actual agree-

ment was that all the logs were to be cut in the winter of

1905 and 1906. This was the making of a new contract

by parole.

The rule which prohibits the modification of a written

contract by parole is a rule not of evidence but of sub-

stantive law.

Pitcairn vs. Phillips Hiss Co., 125 Fed. 113.

(Citing 21 A. & E. Enc. Law (2nd Ed.) 1079.

Thayer's Evidence, p.

)

(390 et seq.; 1 Greenleaf, Evidence (16th Ed.)

§350a.)

Where the instrument is free from ambiguity and

susceptible of a clear and sensible construction, parole evi-

dence is not admissible even to explain its meaning or de-

termine the construction of the writing.

17 Cyc. 598.

Culver vs. Wilkeson, 145 U. S. 205, 36 L. Ed. 677.

Delaware Indians vs. Cherokee Nation, 193 U. S.

129, 48 L. Ed. 646.

Nebraska Land Co. vs. Trauerman, 98 N. W.

(Neb.) 37.

This is the rule in the State of Washington.

Gordon vs. Vs. Park & Lacey Co., 10 Wash. 18.

Click vs. Weatherwax, 14 Wash. 560.

PLAINTIFF'S DEFAULT.

The second assignment of error relates to the default

of plaintiff, which resulted in defendant failing to deliver

logs on account of which he was sued. The complaint
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(paragraph 5) alleges that the delivery of the logs was to

be
"within a reasonable time, and such delivery to begin

as soon as the necessary logging operations of the

defendant thereto could conveniently be put under

way, and to continue without unreasonable interrup-

tion until all of said logs should be delivered."

The complaint also alleged (paragraph 6:)

"That on the 25th of October, 1905, which was a rea-

sonable time after the making of said contract, at

Raymond aforesaid, the plaintiff was ready and will-

ing and duly offered to receive and pay for said fir

logs and requested the defendant to deliver the same."

The court will notice that this was one month after

the execution of the contract, which was September 25,

1905. This shows that the position of the Willapa Lum-

ber Co. was that delivery of the logs was to be made with-

in thirty days from the date of the contract. This is im-

portant to bear in mind in considering the lumber com-

pany's delay in making the advances and paying for the

logs which it did receive. The contract is pleaded in the

answer (paragraph one of the affirmative defense.) The

third paragraph covers the matter of payment and pro-

vides:

"Upon the delivery and scaling of said logs, as afore-

said, the second party promises to and agrees with

the first party, to promptly pay him, therefor, from

time to time, the sum of Five and 75-100 ($5.75) Dol-

lars, per one thousand feet, board measure. Provid-

ed, that the first party may, at his option, on the 20th
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day of each calendar month, beginning with the 20th

day of November 1905, upon rendering to the second

party, a statement of the quantity of logs, then lying

in the water a statement of the quantity of logs, then

lying in the water under this contract, require an ad-

vance from the second party, not exceeding the sum
of Two and 50-100 ($2.50) Dollars, per one thousand

feet, board measure, such advance, however, to bear

interest at the rate of six per cent, per annum, from

its date, until liquidated by the delivery of logs or

other method of payment."

Under these provisions in the contract, it is plain that

Johnson had the right to demand an advance of $2.50 per

thousand feet, board measure, upon the logs; and upon

delivery and scale of the logs it was his right to demand

and receive $5.75 per thousand feet, board measure.

H. G. Schoemaker, witness for the lumber company,

on cross-examination (see bill of exceptions No. 3,) ad-

mitted that there was a deliberate purpose in not paying

Johnson. On April 14, 1906, there was a credit to John-

son's account of $832.72 for logs delivered December 13'

1905. Here was a delay in payment from December 14th

until the following April 14th— a delay of four months;

although under the express terms of the contract the

Willapa Lumber Co. was to pay cash upon delivery. The

testimony of Johnson showed that because of this and

other delays in making payments, he being badly in need

of tlie money to carry on his logging operations, sold part

of the logs to C. H. Calender, and when the Willapa Lum-
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ber Co. complained to him thereof, he assigned as his rea-

son their failure to live up to the contract (Bill of excep-

tions No. 4.)

Upon this evidence the said Johnson requested the

court to charge the jury that

"Again, if you find that at any time during the life of

said contract, the defendant made demand upon the

plaintiff for any sum or sums of money due on said

contract for the purpose of carrying out its terms and

provisions, and that the said demand or demands was

refused by the plaintiff, you should find for the de-

fendant."

This request was denied and an exception duly taken.

On the contrary the court charged the jury:

"Upon the contract, if there has been a breach of the

contract on the part of the plaintiff, by failure to pay

the advance when it was rightfully demanded of him,

the defendant would have an election to pursue either

one of two courses, to rescind the contract and let the

matter end there, or to claim compensation from the

plaintiff for any loss or injury that he had suffered by

reason of that breach of the contract. According to

the pleadings, the contract has never been rescinded.

The defendant, in his answer avers that he has always

been ready and willing and able to perform this con-

tract. He does not assert either in his pleadings or

his testimony that he ever rescinded the contract on

account of any breach of it on the part of the plain-

tiff, and no damages are alleged or shown to have

accrued to him by reason of any loss or injury to him

for a breach of this contract. It is asserted in the

answer that the actions of the plaintiff have hampered
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and hindered and prevented the defendant from per-

forming the contract, but that is a general statement

without specifying what acts, or what kind of acts the

plaintiff has committed, that has hindered the per-

formance of this contract, and no such acts have been

proven by the testimony. If it was intended to say

that the failure to advance the money v/hen it was

requested is such an act as hindered or delayed the

performance of the contract, that is insufficient, be-

cause it is not shown here that it had any such effect

as that." (Bill of exceptions, p. 6.)

It is to be borne in mind that this action is based upon

Johnson's failure to deliver logs. These identical logs

were sold to C. H. Calendar because the Willapa Lumber

Co. had failed to pay for the logs it had received under

the contract, and for which it was to pay in cash, but in-

stead had withheld payment for four months. We submit

this was a complete defense to the action, and that the

court should have given the instruction requested to that

effect. The charge which the court did make was funda-

mentally erroneous in its assumption that the delay in pay-

ing the contract price had not resulted in hindering John-

son in performing the contract and that there was no

testimony to this effect.

If the court should be of the opinion that the delay

of the Willapa Lumber Co., which delay resulted in the

delay by the said Johnson for which he is sued, is not a

complete defense to the action for damages for such delay,

yet it is submitted that such evidence is competent as in-

dicating a waiver by the lumber company of its contract
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right to have the logs delivered within a reasonable time.

The contract required Johnson to cut and deliver the

logs v/ithin a reasonable time. Because of the lumber

company's delay in making payment the said Johnson did

not make prompt delivery, whereupon the buyer sues to

recover damages. Its long delay in paying for the logs

already delivered, because of which the logging operations

were hindered, and part of the logs were sold elsewhere

for cash, is either a complete defense to the action or else

it is a partial defense, showing that the strict terms of the

contract as to the time of delivery was waived by act of

the buyer. This point becomes important when it is con-

sidered that the Willapa Lumber Co. in its comolaint

claims (paragraph 6) that on October 25, 1905, one month

after the contract was made, it requested deliver^'- of the

logs and predicates the action upon our failure to make

such delivery; also because our answer alleges a tender of

the logs and the present ability of the said Johnson to

make delivery. This shows that the time of delivery is of

the gist of lumber company's action. Its right to get the

logs is not disputed, but its right to get them at a parti-

cular time and its right to recover damages because it did

not get them by that time is the matter in dispute. And

when, as is admitted, it appears that it delayed payment

on the logs received for four months, and when as shown

by the testimony of Johnson, he ceased making delivery

because he had not received pay for the other logs, it ap-

pears to us that even though we did not plead recisslon
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in terms, yet the facts warranted denying the lumber

company's right to recover.

NOMINAL DAMAGES.

In view of the admitted default of the Willapa Lum-

ber Company to pay for the logs as delivered and as re-

quired by the contract, it is in no position to urge our de-

fault as a basis for recovery.

At most it is entitled to only nominal damages, and

it is submitted that the court v/as in error in refusing

to so instruct the jury upon our request.

NEW TRIAL AND JUDGMENT.

Errors number IV and V relate to the rendition of

judgment upon the verdict and denial of motion for a new

trial. The points relied on here are those which have

been covered heretofore— that is the erroneous admission

of testimony, and the error committed in refusing to give

proper instructions in charging the jury.

For these reasons, it is respectfully submitted that

the trial court committed error which requires the re-

versal of the judgment and the granting of a new trial.

Respectfully submitted,

W. H. ABEL,

Attorney for Plaintiif in Error.
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STITEMENT OF CASE

What purports to be a transcript of the record in this

case contains only the Pleadings, Verdict, Judgment

thereon,Proceedings in suing out the Writ of Error,and a

very short Bill of Exceptions, upon which four alleged

errors are assigned. The written contract, sued on, is

brought up only as it appears in the pleadings. The as-
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signed errors relate to the admission of evidence and

instructions to the jury. Brief excerpts of the evidence

appear in the Bill of Exceptions, but there is no certifi-

cate that this was all of the evidence; on the contrary, it

affirmatively appears therefrom that this was but a por-

tion of the evidence and that there was other evidence.

The testimony adduced upon the trial in the Court below

has not been l^rought up; nor are the instructions of the

Court included in the record. There is, in reality, no

sufficient record to warrant this Court in disturbing the

judgment complained of.

As appears from the complaint (Record, p. 21), this

was an action for damages brought by the defendant in

error for the breach of a written contract to deliver

5,000,000 feet of fir logs, at $5.75 per thousand, 2,172,318

feet having been delivered, the plaintiff in error having

defaulted as to 2,827,682 feet. Under the contract, made

September 25, 1905, plaintiff in error agreed to begin de-

livery of the logs as soon as the necessary logging o]5era-

tions could conveniently be put under way, and to con-

tinue without unreasonable interru]^tion until all of

said logs should be delivered. In consideration of this

promise, the defendant in error agreed that, as rapidly as

delivery of said logs was made and after the same had

been scaled, it would promptly pay therefor tlie sum of

$5.75 per one thousand feet, and the contract contained

this clause: (Record, p. 11.)

"PROVIDED, That the first party may, at his op-

tion, on the 20th day of each calendar month, beginning

with the 20th day of November, 1905, upon rendering to



the second party a statement of the quantity of logs, then

lying in the water under this contract, require an advance

from the second party, not exceeding the sum of Two and

50-100 ($2.50) dollars per thousand feet, hoard measure,

such advance, however, to bear interest at the rate of six

per cent, per annum from its date, until lifjuidated by the

delivery of logs or other method of sale."

The defense was that the defendant in error violated

the terms of this contract by refusing and neglecting to

pay the advance of Two and 50-100 ($2.50) dollars per

thousand on logs in the water, and that it "had neglected

to pay for said fir logs promptly when same were de-

livered." (Paragraph TTI. of First Affirmative Defense,

Record, pp. 13 and 14.)

There are six assignments of error. The first al-

leges error in the admission of the testimony of two wit-

nesses for defendant in error, F. C. Schoemaker and T. H.

Donovan. The assignment is joint and does not specify

either separately. While objections made to the admis-

sion of the evidence to the trial court are entirely differ-

ent and not even analogous. The brief contains no

reference to the pages of the record where the evidence

or the exceptions to the admission of this evidence are to

be found; in fact, the files will show that the opening brief

in this case was sei'ved before the original transcript was

filed in this Court. The second, third and fourth assign-

ments relate to instructions refused or given by the Court.

The printed record does not contain all of the evidence

tliat was presented to the Court below, nor does it contain

nor purport to contain the entire charge of the Court.



The record contains nothing relating to the proceedings

'

on the trial excepting fragmentary extracts from the

evidence and instructions.

ARGUMENT, POINTS AND AUTHORITIES

FIRST ASSIGNMENT OF ERROR.

The first assignment relied on by the plaintiff in

error,relates to rulings of the Court upon the admissibili-

ty of certain evidence,and is unavailing and not well tak-

en for reasons, the more prominent of which may be

stated as follows:

(a) It embraces the testimony of two witnesses, F.

C. Schoemaker and T. H. Donovan. To the testimony

of the first named witness it was objected that the same

was "incompetent and immaterial and an attempt to

show a variance with a written contract," while the ob-

jection to the testimony of the latter was that the same

was "immaterial." Eule 11 requires that an assign-

ment of error shall set out separately and particularly

each error asserted and intended to be urged. This

specification is objectionable because it embraces more

than two propositions and questions and cannot be con-

sidered.
'

Milwaukee vs Shaler, 91 Fed. 726.

(b) The second question, from its very nature,

could not be objectionable for the reason stated, as any-

thing touching the conduct of the parties as to the mak-



ing ol' tlic coiitiact would he material, alt!:()uu,'li. p.'i-liaps.

not adiiiissihio For soiuo oflicr I'cason. 11" only ojic oi' llio

rulings was erroneous and Uie other was not, ll'c entii'e

Kpeeification must I'all.

(c) The ol)jeetion to this evidence is without merit

l)eeause it was not sought thereby to vary the trrhis of a

Mrilten contract. Part I of tlie contract (Record, p 10)

provided tliat delivery of tlie logs vras to begin as soon

as the necessary logging o])erations couM conveniently

be ])nt under way. All that was sought to be shown was

tliis uiatter oi convcTiience from adinissions of tie phiin-

tiif in erior. hiu'self. It wrs nnt an alterii])t to ])rove

th.e contents of the contract, but siriiply an inde])endpnt

fact to wliich tlie vv'riting was a mere incident. Resides,

tlte construction of this contract was one of law for the

Court lind it is entirely con!]K'tent,not only to re(|ui;e

proof of the surrounding facts, but also the acts of the

parties at and subsequent to the date of the omtract as

a means of showing tlieir own understanding of its terms.

Jones on P^vidence, See. 400.

C^ase Mfg. (*o, vs Soxman, i;'.S V. S. 4:n.

Bradley vs Washington P. ("o., 18 Pet. 89.

Ilinneinan vs Rosenback, 89 X. Y. 998.

. Pi'oetor vs Hartigan, LSI) :\Iass, 554.

(d) However, if there was error in the admis-

sion of this testimony it was immaterial error and not

prejudicial. The evicU^nce related only to the tune

that dclivei'v was to begin. That a beginning was

made and 2,172,818 feet of logs actually delivered

under the contract is admitted by tlie jileadings and

tlie matter was eiitirrlv harmless.



SECOND ASSIGNMENT OF ERROR.

This assignment is based on the refusal of the Court

to give the following instruction:

"Again, if you find that at any time during tlie life

of said contract, the defendant nuide demand upon the

l^laintiff for any sura or sums of money due on said con-

tract, for the pur])ose of carrying out its terms and pro-

visions, and that said demand or demands was refused

hy the ])laintiff, you should find for tlie defendant."

(a) Insti'uctions asked to make the request ])otent

must not only state the law hut they must be a]iplicable

to the facts of the case. To enable this Court to judge

whether the instructions ai-e a|)y)licable to the testimony

in the case, the Court.must have the testimony before it.

The testimony is not here. A small portion of the cross-

examination of H. G. Schoemaker, a witness for the plain-

tiff, appears in the Bill of Exceptions, hut there is nothinc,-

to indicate wliether there was other testimony or not.

There is no certificate froiu the Court upon the subject,

but from th.e brief extract froin the general charge of the

Court found on ])ages ,'lo and 34 of tlie Record, it is quite

ai)])arent that there was otlier testimony. This ]'>oint

has been fully decided by this (\iurt as follov's:

"Where tlie certificate of evidence in the record on

appeal does not state that the evidence subscribed to was

all the evidence, a specific finding of fact ir.ust ])revail."

Saling vs Bolander, 1'J5 Fed. 701.

Assignments of error based on the giving and refusal

of instructions cannot be considered by the Ciicuit Court

of Appeals unh ^s liip bill of exceptions contains t^ie evi-



(IcMicc iicrtiiu'iit to the issues to wliicli the iiistnictioiis re-

late, as i-e(|nire(l hy the nih's ol" the Court.

Xewpoit, etc., vs N'ouiit, l.'Ki l'\'(l. ';S!).

To jteruiit a review of instructions based on evidence,

lie evidence must appear.

Wortington vs Mason, 1(»1 V. S. 14i).

r. S. vs Wingate, -14 Fed. li'f).

r. S. vsNorris, 44Fpd.740.

The instructions cannot he reviewed unless the testi

niony is in the record.

.loues vs liuckell, 104 l'. S. .134.

AVhei'e th.e evidence is not in the recoi'd on a])i)C'al. a

judgment will Jiot be reviewed on account of instructions

ci" en by the trial court, if. on any sup])osal)le state of

facts -relevant to the issues, th<> instructions r^i-Tht have

li?en con-ect.

Lovel vs Havis. 101 V. S. "41.

"Whei'e the evidence is not set out in full in tlie I'ecoi'd

on a])peal, it will be ])resumed that there v>'as evidence to

sni)])ort the instructions.

T^nited States vs Patrick. 7:5 Fed. 800.

Refusal of an instruction cannot be revievred vrhei-e

tlie evidence on whi< h it is leased is not in the record.

U. S. vs Stone, 106IT.S. 525.

Phoenix Tns. Co. vs Raddin, 120 V. S. 188.

After a trial court has submitted a case to the jury,

the linrden of ])roof to shovr that there was no evidence
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to warrant that course is on liini who asserts it. If he

would maintain his claim, he must present all the evi-

dence to the appellate court, in order that the court may

see for itself what the evidence was. Tf he fails to do so,

he cannot prevail upon that issue.

Lincoln, etc.. Bank vs Allen, 82 Fed. 148.

Railway Co. vs Washington, 49 Fed. 847.

Railway Co. vs Harris, 68 Fed. 800.

T'nited States vs Patrick, 78 Fed. 800.

(h) As an abstract ])roi)osition, the instiuction re-

quested is not the law and the plaintiff in orroi- was not

entitled to have it given.

The instruction ignored several elements necessary

to state the law upon the subject at which it was aimed;

it was very indefinite and not sufficiently s])ecific to ])oint

out clearly to the jury what was intended; and it ignored

th.e fact that the contract ])rovided for the doing of sev-

eral things foi- the brencli of which tliei'e would bf differ-

ent remedies.

The ])rimary oliject of the contract was liu' sale oi'

the logs and the payment of a sti])ulated price therofoi',

after delivery and official scaling. There was a proviso

tliat, at the (>])tioii of the plaintiff in error upon

certain eon' iiigences, he niight recjuirc an ad-

vance of $2.r)0 per thousaud feet. ui)oii which he r.as to

])ay interest. The i>eii"orman( e of the main contract did

not, in any way, depend on the ])ro\ iso and its i^cvfo!":!-

ance might never lie called f m-

An agreement to do several things at sevcinl tiip.es.
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ls divisible, unless the consideration to be paid is entire.

Badger vs Titcomb, 15 Pick. 409.

Where an agreement embraces a number of distinct

subjects, which admit of being separately executed and

closed, the general rule is that it shall be taken distribu-

tively and each subject be considered as forming tlie

matter of a separate agreement after it is so oloeed.

Dugan vs Anderson, 36 Md. 567.

Contracts are dependent, concurrent and inde-

pendent.

If the as:reements go to a part only of the considera-

tion on both sides, and a breach may be paid for in dam-

ages, the promises are so far independent.

Parsons on Contracts, Vol. 2, p. 811.

The cliarge as given by the Court was correct, nl-

though it is not in the record. A portion of it, however,

appears on pages 33 and 34 of the record, from which it

appears that the plaintiff in error did not assert that he

e er rescinded the contract on account of any breach of

it on the part of the defendant in error.

Statements by the court in his charge which refer to

evidence which does not appear in a bill of exceptions

not purporting to contain all the evidence, when not ex-

cepted to nor corrected by counsel, will be taken as sup-

plementing the evidence in the record.

Sharpe vs United States, 112 Fed. 893.

Same vs Same, 191 U. S. 341. . .

Where tlie record in the Appellate Court fails to

show that the entire charge given is set out in the bill of

exceptions, the presiunption is that the court gave, in
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substance, all proper instructions and that the refusal to

give special instructions asked was without i^rejudice.

Columbia Mfg. Co. vs Hastings, 121 Fed. 328.

The presumption on appeal is that the charge of the

court was correct and was applicable to the facts, in the

absence of proof to the contrary by the record.

South. Pac. Co. vs Arnett, 126 Fed. 75.

In this connection and to show that all payments

were made promptly, we desire to point out two errors in

the printed record which, on notice, have been corrected

by the trial court. In the first question, at the top of page

32 of record, the date April 14, 1906, has been cor-

rected to January 16, 1907, while the amount was cor-

rected to $520.34; and the two dates of April 14, in the

last two questions on the same page, have each been

similarly corrected to January 14.

THIRD ASSIGNMENT OF ERROE,.

The Court, in effect, instructed the jury that there

had been a breacli of the contract by the piaint'ff in error

and that the defendant in error was entitled to recover,

at least, nominal damages. We presume that this as-

signment is aimed at this action of the court.

We are here confronted with the same diflfieulty as

with the previous alleged errors,—the record does not

contain the testimony to which this action of the court

related and upon wliich it was necessarily based. Con-

sequently, there can l^e no review, here, of these alleged

errors.

Practically, on the question of a breach of contract,

each litigant requested a directed verdict. The Court



found against the ;4afendant ^» er¥Ot¥. J^efore the Court

can ascertain wliethej' tlxere was error as to t^ie law in this

it must appear froni the record that the conclusion of law

was without evidence to svippojt it,

United States vs Bishop, 125 Fed. 181.

Phenix Ins. Co. vs Kerr, 129 Fed. 723.

Ins. Co. of N. A. vs Wisconsin Ry., 134 Fed. 794.

In the absence of any showing that the record con-

tains all the evidence, it is impossible to hold that the

trial court erred in directing a verdict.

Honey vs C. B. & Q. E, K., 82 Fed. 773.

Railway Co. vs Cox, 145 U. S. 593.

Taylor-Craig Corp. vs Hage, 69 Fed. 581.
;

Oswego Twp. vs Travs. Ins. Co., 70 Fed. 225.

S. W. V. I. Co. vs Frari, 58 Fed. 171. . .

The sufficiency of the evidence cannot be considered

on appeal where the record does not affirmatively show

that it contains all the evidence.

City of Providence vs Babcock, 70 U. S. 240.

Texas & P. Ry. Co. vs Cox, 145 U. S. 593.

U. S. Mutual A. A. vs Robinson, 74 Fed. 10.

Where the cerlilicate to the bill of exceptions fails to

show that it contains all of the evidence, an assignment

that the court erred in refusing to order a nonsuit or

direct a verdict cannot be passed upon.

- Hansen vs Boyd, 161 U. S. 397.
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REMAINING ASSIGNMENTS.

As plaintiff iu error does not present or argue his

assignment of errors IV, V and VI, we assume them to

have been waived and we pass them by without comment

other than to say that, whatever may have been his inten-

tions as to this, the record has brought up no evidence

and the court is powerless to determine whether there

was error of law, or not, upon this trial.

CONCLUSION

This was a trial to a jury. A verdict was rendered

in the sum of $10,603.80. It is not complained that the

court did not properly instruct the jury as to the measure

Oi damages. It is not averred that the verdict was ex-

cessive. Virtually, the only fault found with the trial

court is that from all of the evidence in the case, includ-

ing that of the i)laintiff in error, it was the opinion of that

court that it was so clear that there had been a breach of

the contract by plaintiff in error that fair minded men

could not disagree upon that subject. The position to-

wards the close of the trial by plaintiff in error that not

he, but this defendant in error, was guilty of the breach,

was an after-thought as is shown by the pleadings, the

meager testimony in the record and the fraijments of t!ie

instructions of the court grudgingly tendered here.

There was no defense as must clearly appear from the

record. This appeal was taken in haste, alleging no

grounds upon which the most optimistic counsel could

hope for success, and, palpably, this writ of error was

sued out for mere purposes of delay and to save, for as

long a period as possible, the difference between the six



per cent, drawn by the judgment and what money will

bring in the present troubled market.

We respectfully submit that the judgment should not

only be affirmed with costs but that defendant in error

should be awarded the full measure of damages under

the rules of this Court.

CHAS. E. MILLER,

RALPH WOODS,

Attorneys for Defendant in Error. ^
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